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I hope this brief note will provide some guidance for using these materials. First of all, I apologize 
for any typographical, grammatical, or punctuation errors. I have tried to find all of them, but there 
may be more. Secondly, I have not used standard citation practices in an attempt to reduce the size 
of the document. Additionally, please do not use the information in these summaries before double 
checking the cases cited. Some of these may have a change in finality status, or a discretionary 
review pending. Finally, these are organized according to the subject they address. Consequently, 
some cases appear more than once in different sections. Also, there may be additional holdings in 
the cases; I have only summarized the holdings that are family law related. If you do find errors, or 
if I can answer any questions, please let me know. Do not hesitate to email me at the address below.

Hon. Susan Wesley McClure 
SusanMcClure@kycourts.net

INTRODUCTION
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VALIDITY OF MARRIAGE

1. Marshall et al. v. Marshall, 559 S.W.3d 381, (Ky. App. 9/7/2018)

a. Livingston Circuit Court
b.	 Mother	of	decedent	and	sister	of	decedent	(hereinafter	“Decedent’s	Family”)	filed	action	

to contest validity of decedent’s remarriage to Appellee on 10/29/16 (hereinafter “Wife”). 
Decedent and Wife lived together since their divorce. The remarriage was solemnized at 
the	hospital	bedside	and	duly	officiated	before	two	witnesses.	When	decedent	returned	
home from hospital on 11/16/16, decedent and Wife applied for a marriage license. All 
parties	signed	the	license,	and	it	was	filed	the	next	day.

c. Decedent’s family sought to have the marriage declared invalid due to (1) the couple’s 
failure to strictly comply with KRS 402.080 as interpreted in Pinkhasov v. Petocz, 331 
S.W.3d 285 (Ky. App. 2011). Decedent’s family also argued (2) decedent was mentally 
incapacitated at the time of marriage, and (3) alleged Wife fraudulently induced him into 
entering the marriage.

d. Trial court found Decedent’s Family did not have standing after Decedent’s Family 
moved	for	judgment	on	the	pleadings	once	Wife	filed	her	answer.	Trial	court	allowed	the	
action to continue, indicating the possibility that Decedent’s Family might have stand-
ing in its own right. Trial court then entered a new order dismissing the argument due to 
the couple’s failure to strictly comply with the marriage license requirements pursuant to 
KRS 402.080. Decedent’s Family moved for AAV and moved to hold the proceedings in 
abeyance pending the resolution of their separate will contest action. Wife responded by 
moving to dismiss for lack of standing under KRS 403.120. Trial court denied Decedent 
Family’s motion to hold in abeyance and dismissed the case.

e.	 COA	affirmed.
f. Issue = Whether a third party has standing to collaterally attack a marriage under Ken-

tucky law.
g. Holding: No. The third parties collectively attacking this marriage lack standing to do so.

DISSOLUTION OF MARRIAGE

Jurisdiction

1. Brockman v. Brockman, 2018-CA-000763-ME, (Ky. App., 2/1/19), to be published; not to be 
reported, 2019 WL 405312; discretionary review denied, 6/5/19

a. Washington Circuit Court.
b. Husband appealed FOF/COL/Decree of Dissolution on basis trial court lacked subject 

matter jurisdiction because the parties did not live in Kentucky for 180 days before the 
filing	of	the	Petition
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c.	 COA	affirmed	entry	of	decree.	Wife	was	not	in	Kentucky	due	to	being	in	the	military,	and	
there	was	no	evidence	she	relinquished	her	residency.	There	is	an	exception	to	the	180-
day rule when there is a divorcing party who is temporarily absent from the state, and 
military	service	qualifies	as	a	temporary	absence.	Wife	testified	at	the	final	hearing	she	
wished to return to Kentucky. It was undisputed that the parties possessed current Ken-
tucky	drivers’	licenses	and	filed	Kentucky	state	income	taxes.	They	frequently	returned	to	
Kentucky with the child to visit both sets of grandparents. Her intent to stay in Kentucky 
paired	with	this	evidence	supports	a	finding	Kentucky	was	her	legal	residence.

Property Rights

1. Upchurch v. Upchurch, 2016-CA-1072-ME & 2017-CA-162-ME, (Ky. App., 4/27/18), not to be 
published, 2018 WL 1980770

a. Wayne Family Court found real estate transferred to an irrevocable family trust was no 
longer a marital asset subject to division in the parties’ divorce action. Wife appealed that 
finding.	Husband	appealed	trial	court’s	classification	of	a	pick-up	truck	and	tractor	as	
marital property.
i. In 2006, Husband created the “Upchurh Family Trust,” an irrevocable trust. All four 

of	the	parties’	sons	were	beneficiaries	of	the	trust.	Wife	was	not	named	a	trustee	and	
did not sign the trust. Husband was designated as the grantor and trustee for the re-
mainder	of	his	lifetime.	Husband	and	Wife	executed	a	deed	conveying	four	tracts	of	
land to the trust for “estate planning purposes and for no other consideration.”

ii.	 During	the	divorce	action	in	2013,	Wife	testified	she	was	unaware	of	the	contents	of	
the trust and she believed Husband created the trust to defraud her of the largest asset 
of the marital estate. Court concluded, per Gripshover, 246 S.W.3d 460 (Ky. 2008) 
and Ensor, 431 S.W.3d 462 (Ky. App. 2013) that the property was transferred to the 
trust via valid agreement of the parties and thus, was no longer subject to division in 
the divorce action.

iii. The family court included the following marital property to be sold by the Master 
Commissioner: 2007 Chevrolet pickup truck and Kubota tractor, both of which were 
in Husband’s possession and he contested the marital division of such. Husband 
argued at the time of the divorce both that the truck and the tract were owned by one 
of the parties’ sons and that he did not have title to the truck until after the divorce 
decree was entered.

b. Generally speaking, a spouse does not have an equitable interest in real property trans-
ferred to an irrevocable trust for the purpose of distribution of property in a divorce 
absent a showing of fraud or dissipation per KRS 403.190(2), which	specifically	excludes	
properly	excluded	by	valid	agreement	of	the	parties	from	the	marital	estate.	A	finding	of	
fraud or dissipation requires evidence of:

(1) the spending of funds for a non-marital purpose; (2) with the 
intent to deprive one’s spouse of his or her share of the marital 
funds; and (3) during a period when the parties are separated, or 
a dissolution is impending. Robinette v. Robinnette, 736 S.W.2d 
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351, 354 (Ky. App. 1987).

2. Cobane v. Cobane, 544 S.W.3d 672, (Ky. App., 3/23/18)

a. Jessamine Circuit Court
b. Husband appealed judgment arguing the trial court erred in classifying his non- marital 

interests in certain property, the valuation of his interest in a family business, and the 
division of marital property.

c.	 Holding	1:	The	trial	court	improperly	classified	as	marital	the	encumbered	funds	in	his	
employee incentive program
i.	 Throughout	the	marriage,	Husband	worked	as	financial	advisor,	initially	for	5/3	

Bank, then went to work for UBS Financial Services, Inc. in 2010. UBS placed Hus-
band	in	Employee	Transition	Program,	which	consised	of	5	forgivable	promissory	
notes totaling $967,243.00. Most of his income came from commissions, and the in-
dustry requires a period of time for advisors to build a client base. The loans matured 
over a period of 9 years and were forgivable at certain intervals. When a portion is 
forgiven, it appears as income to Husband on his paystubs. However, if he leaves the 
job prior to the 9 years ending, then he must pay back any loans that had not been 
forgiven.	He	testified	the	outstanding	balance	was	$426,627.49.

ii. Husband argued that the outstanding balance is unearned income that would vest 
only after the date of decree, and thus would not be a marital asset. Wife argued 
these payments were bonuses which he earned when he began working at UBS and 
should	be	deemed	marital	to	the	extent	they	vested	throughout	the	marriage.	Trial	
court found that 65% of the encumbered funds were marital and that the remaining 
35% were Husband’s non-marital funds because they would not be forgiven until af-
ter the date of the decree. The court directed Husband to forward half of any net loan 
forgiveness	within	five	business	days	after	the	loan	forgiveness	became	effective.

iii.	 The	Court	of	Appeals	found	that	the	benefits,	which	would	replace	future	earnings,	
are	non-marital	property,	since	the	funds	are	not	taxable	as	income	until	the	loans	
are forgiven. Wife argued, citing Dotson (523 S.W.3d 441 (Ky. App. 2017), that 
these funds were like deferred compensation, and under Dotson, unvested incen-
tive	benefits	may	be	regarded	as	a	form	of	deferred	compensation	earned	during	the	
marriage	even	if	the	right	to	receive	that	benefit	may	never	be	exercised.	The	COA	
rejected	this	argument	and	stated	the	Employee	Transition	Program	funds	do	not	fall	
under	a	simple	classification	and	were	not	akin	to	the	Restricted	Performance	Unit	
stocks	in	Dotson.	Unlike	the	RPU	stocks	in	Dotson,	Husband’s	unrestricted	right	to	
the	Employee	Transition	Program	funds	does	not	accrue	until	the	loans	are	forgiven.	
Any	value	of	the	funds—	marital	or	otherwise—is	offset	by	the	outstanding	balance	
of the loans against them. Husband cannot seek to require his employer to forgive a 
portion	of	the	promissory	note	until	he	worked	for	the	employer	for	specified	inter-
vals of time, and until that time, the loans are subject to repayment. Thus, Husband’s 
right to forgiveness of the loans does not arise until after the entry of the decree, so 
the	funds	are	more	akin	to	unearned	future	income	than	to	an	unvested	benefit.
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d. Holding 2: The trial court did not err in declining to recognize a discount in the value of 
his interest in Cobane Farms, LLC, based upon his minority ownership in the LLC.
i.	 Husband’s	expert’s	conclusion	would	have	supported	the	trial	court	using	its	discre-

tion to apply a minority discount to the value of Husband’s interest in Cobane Farms, 
LLC. However, there is no evidence compelling the trial court to make that decision, 
so	the	trial	court’s	decision	stands.	The	late	transfer	of	the	Gravel	Road	property	to	
the LLC diminished his marital interest in the property with no corresponding value. 
The appellate Court noted that Husband may not have intended to diminish the value 
of his marital interest in the LLC by this transfer, but that was the result. Thus, giv-
ing the additional minority discount would further diminish Wife’s interest in the 
LLC.	Thus,	the	Appellate	Court	did	not	find	that	there	was	evidence	that	required	the	
trial court to apply a minority discount to its valuation of Husband’s interest in the 
LLC.

e.	 Holding	3:	The	trial	court	did	not	err	in	finding	Husband	failed	to	meet	his	burden	of	
proof in establishing a non-marital share of his interest in Cobane Farms, LLC.
i. Trial court found Husband established a non-marital claim to a portion of proceeds 

from sale of real property located in Washington County. Husband was not able to 
trace	that	non-marital	interest	specifically	into	Cobane	Farms,	LLC.	Husband	testi-
fied	he	used	a	loan	from	the	Employee	Transition	Program	funds	for	the	purchase	
of	the	Gravel	Road	property,	and	he	repaid	the	loan	with	proceeds	from	the	sale	of	
the	Washington	County	property.	The	Gravel	Road	property	was	not	formally	trans-
ferred	into	Cobane	Farms,	LLC	until	2015.	Husband	works	as	a	financial	advisor	and	
is closely involved with a number of other business interests. For these reasons, the 
court	found	no	excuse	for	Husband’s	failure	to	provide	all	documentation	tracing	his	
non-marital interests into the LLC.

f. Holding 4: The trial court did not err in calculating Husband’s non-marital interest in a 
401K	account,	a	Roth	IRA	account,	and	the	cash	value	of	a	whole	life	insurance	policy.	
The	trial	court	found	Husband	made	significant	contributions	to	each	account	before	the	
marriage, but the increase in the value of the accounts was not attributable to Husband’s 
non-marital contribution.
i.	 Husband	failed	to	identify	any	flaws	in	the	trial	court’s	reasoning	that	would	make	

the	appellate	court	reach	a	different	conclusion.	Husband	submitted	documentation	
of	the	value	of	the	401K,	but	that	was	approximately	9	months	after	the	marriage.	
The trial court likely estimated his non-marital contribution to the account, but that 
was	insufficient	to	reverse.	Husband’s	testified	that	the	appreciation	was	merely	pas-
sive, and he attempted to introduce a spreadsheet he prepared showing 7% growth to 
the	401K	and	an	8%	growth	to	the	IRA.	Wife	objected	to	the	spreadsheets	because	
the numbers on the spreadsheet did not match the numbers on the accounts. Trial 
court admitted the spreadsheet for limited purpose of understanding Husband’s posi-
tion. Husband did not present any evidence as to the actual growth of these accounts 
during	the	marriage.	In	the	absence	of	the	evidence,	the	court	could	not	find	any	por-
tion of the increase to be non-marital. Husband’s testimony as to the average growth 
of	the	accounts	between	2006	and	2016	was	insufficient	to	meet	his	burden	of	proof.
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g. Holding 5: The trial court erred in its division of marital property.
i.	 The	trial	court	erred	in	classifying	the	encumbered	Employee	Transition	Program	

benefits	as	marital,	and	the	value	of	those	funds	is	offset	by	the	amount	of	the	out-
standing loans. Thus, the trial court erred by including $426,627.49 of the encum-
bered	ETP	funds	in	its	calculation	of	the	total	marital	estate.	This	portion	of	the	case	
was remanded for a recalculation of the division of marital assets and of any pay-
ment necessary to equalize the division of assets.

3. Jones v. Livesay, 551 S.W.3d 47, (Ky. App., 6/1/18)

a.	 Pulaski	Circuit	Court
b.	 Wife	appealed,	arguing	an	agreement	existed	between	the	parties	to	“gift”	each	other	an	

interest in non-marital parcels of real property. However, she only challenged the clas-
sification	of	only	one	parcel	before	the	trial	court,	and	her	challenge	was	on	different	
grounds than what she appealed. This was fatal to her argument on appeal.

c. Wife argued the trial court did not equitably divide marital property. She argued the trial 
court did not include dollar amounts for each individual asset; she failed to cite author-
ity that requires the trial court to value each piece of property. She also did not argue her 
rationale	underlying	her	position	to	the	trial	court.	These	flaws	were	fatal	to	her	appeal	on	
this issue.

d. Wife also appealed the trial court’s award to Husband $45,000.00 in nonmarital interest 
in a farm that was purchased after the date of marriage. The trial court concluded that 
nonmarital funds were used to improve the property and thus gave him the increase in 
value of the real estate due to those improvements. Wife argued Husband did not meet his 
burden	in	tracing	the	nonmarital	funds	that	were	used.	The	COA	disagreed	and	affirmed	
the trial court. Husband did use marital funds for the improvements, but he was receiv-
ing an inheritance that was pending at the time the improvements were completed. The 
inheritance was used to reimburse the marital account. The COA upheld the trial court’s 
finding	that	the	value	of	the	improvement	was	Husband’s	nonmarital	property.

4. Normandin v. Normandin, 2016-CA-000392-MR, (Ky. App., 6/1/18), to be published; not to 
be reported, 2018 WL 2450534; discretionary review pending, 2018-SC-000451

a. Oldham Circuit Court
b.	 Restricted	Stock	Units:

i.	 Husband	earns	RSUs	as	part	of	his	compensation	from	his	employment.	Wife	argued	
that	future	RSUs	should	have	been	considered	as	marital	property,	citing	Poe v. Poe, 
711 S.W.2d 849 (Ky. App. 1986) and McGinnis v. McGinnis, 920 S.W.2d 68, 70 (Ky. 
App.	1995),	that	his	future	RSUs	should	be	considered	as	compensation	earned	dur-
ing the marriage as a marital asset, whether vested or unvested.

ii.	 The	appellate	court	affirmed	the	trial	court	and	did	not	include	unvested	RSUs	as	part	
of	the	marital	assets.	The	court	noted	that	the	RSU	awards	deceptively	appeared	as	
his	employer	(Humana)	granted	those	RSUs	solely	in	recognition	of	work	that	oc-
curred	during	the	parties’	marriage,	but	the	RSUs	do	not	vest	or	fall	under	Husband’s	
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control	until	the	passing	of	a	specified	future	date.	Humana	gave	them	in	recogni-
tion of long-term employment, rather than as compensation earned at the time of the 
award.	The	appellate	court	stated	that	merely	because	there	is	a	specific	date	known	
in	advance	for	the	RSUs	vesting	does	not	make	them	any	less	of	a	reward	for	long-
term service than the retirement bonus given at a time that is not determined by a 
regular vesting schedule.

c.	 Retirement	Account
i. Wife appealed trial court’s decision awarding $77,000 of Husband’s retirement ac-

count to him as nonmarital based on roll-over funds from his non-marital retirement 
accounts into his current retirement account. Husband did not provide complete re-
cords of his retirement accounts from the beginning of the marriage, but he was able 
to support his testimony with documentation showing the roll-over deposit into the 
Humana	account.	The	appellate	court	affirmed.

d.	 Wyoming	Property
i. Wife appealed the award of the Wyoming as marital property, claiming it was her 

nonmarital property. She was unable to provide supporting documentation, and Hus-
band	argued	it	was	marital.	The	appellate	court	affirmed	the	finding	the	Wyoming	
property was marital.

5. Keith v. Keith, 556 S.W.3d 10, (Ky. App., 7/27/18)

a. Meade Circuit Court
b. Facts

i.	 Parties	married	in	2011,	separated	on	November	25,	2015
ii.	 DRC	recognized	the	parties	engaged	in	bankruptcy	shortly	before	separating.	Only	

remaining debt was on 2014 Toyota Sienna van that was in Husband’s possession, 
and most of the van’s value was encumbered by debt.

iii.	 Wife	had	possession	of	2002	Ford	Explorer	Sport	Trac	without	debt,	but	it	was	of	
limited utility and her parents provided her with use of another vehicle.

iv.	 DRC	recommended	awarding	both	vehicles	to	Husband	and	equally	dividing	his	
pension plan.

v.	 Trial	court	awarded	both	vehicles	to	Husband	and	sustained	Husband’s	exception	to	
the equal division of his pension plan and directed the plan be divided pursuant to 
Poe formula.

c. Issue: Whether the trial court abused its discretion by awarding both vehicles to Hus-
band?

d.	 Holding:	Yes.	Except	for	the	limited	utility	of	Wife’s	vehicle	and	the	availability	of	an-
other	vehicle	for	her	use,	the	DRC	did	not	specify	how	the	award	of	both	vehicles	to	Hus-
band constituted a just division of the limited marital property. Wife’s parents’ decision 
to provide her with use of a car was not a relevant factor in division of marital property. 
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While	the	Explorer	may	be	of	limited	utility	to	Wife	currently,	it	may	become	more	use-
ful as children got older

e. The equity in each vehicle is roughly the same, and apart from Husband’s pension, there 
were no other marital debts to divide.

6. Bryant v. Bryant, 2017-CA-00566-MR, (Ky. App. July 27, 2018), not to be published; discre-
tionary review denied, 12/5/18, 2018 WL 3602260

a. Franklin Circuit Court
b. Husband appealed family court’s decision classifying home deeded to him by his em-

ployer as marital property subject to division. Trial court’s focus was the donative intent 
of Husband’s employer. Trial court noted the employer’s testimony that they intended the 
property to be a gift to Husband alone, but gave heavier weight to the fact the employer 
deeded the property to Husband and Wife upon Husband’s request to add Wife to the 
deed and the employers signed, indicating they were aware the conveyance was both to 
Husband and Wife.

c.	 Appellate	court	found	no	error	and	affirmed	because	family	court’s	finding	was	based	on	
substantial evidence.

7. Wattenberger v. Wattenberger, 577 S.W.3d 786, (Ky. App. May 3, 2019)

a. Harlan Circuit Court
b. COA reversed because the trial court assigned emancipated son’s student loan debt to 

Husband.	There	was	nothing	in	the	record	to	support	this	finding.
c. Appellate court also directed the trial court to consider Wife’s pension and withdrawal of 

money from the parties’ joint checking account before making an assignment of debt and 
distributing property.

d.	 COA	found	insufficient	evidence	to	support	maintenance	award.

8. Tager v. Tager, 588 S.W.3d 183, (Ky. App., 10/25/19)

a. Meade Circuit Court
b. Division of military retirement 11 years after decree entered was valued on date of decree.

9. Roper v. Roper, 2018-CA-000979-ME, (Ky. App., 11/8/19), modified 01/17/20, to be pub-
lished; not final, 2019 WL 7597585

a. Boone Circuit Court
b.	 Relocation	Incentive. Husband argued that the trial court erroneously failed to classify his 

Relocation	Incentive	with	Toyota	as	his	future	income,	which	would	have	required	the	
trial court to classify as nonmarital property. The trial court found it to be marital prop-
erty because the proceeds were received on August 1, 2017 prior to the date the decree 
of dissolution was entered. He contended on appeal he is not yet fully entitled to those 
funds as an event may occur which would require him to pay a portion back of those 
funds	back	to	Toyota.	Appellate	court	stated	that,	in	the	case	of	an	employee	benefit,	the	
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operative	factor	in	determining	whether	benefits	are	marital	or	nonmarital	is	not	whether	
vesting has occurred, but rather whether the spouse’s right to participate in the plan was 
earned	during	the	marriage.	Benefits	that	are	only	a	mere	expectancy	should	be	classified	
as nonmarital, but if the employee’s right to future participation accrued during the mar-
riage,	that	asset	is	marital.	Thus,	the	court	upheld	the	trial	court’s	classification	as	marital.	
Husband both made the decision to relocate and actually relocated during the parties’ 
marriage,	so	the	benefits	were	more	than	a	“mere	expectancy.”	While	there	is	a	chance	
Husband	could	be	terminated	from	the	job,	he	testified	it	was	unlikely.

c. Cadillac Escalade. Husband also argued the trial court erred in awarding him the par-
ties’ Cadillac Escalade. The parties’ testimony established Wife was the primary driver, 
and Wife requested title to be transferred from his sole name to her sole name during the 
divorce proceedings. In November 2016, Wife wanted title transferred to her so she could 
sell it. The order was never entered, but she retained possession of the vehicle. The Esca-
lade	was	towed	from	Wife’s	apartment	complex	for	not	having	valid	registration,	and	so	
Wife purchased another vehicle. In determining Husband should take the Escalade and be 
responsible for the liability thereon, the trial court found Husband’s actions were in bad 
faith.	COA	affirmed.

d.	 Interest	Earned	on	Nonmarital	Retirement.	Husband	appealed	the	trial	court’s	decision	to	
exclude	his	testimony	about	interest	earned	on	nonmarital	portion	of	retirement	account.	
(He	sought	to	establish	a	larger	nonmarital	portion	of	the	account.)	COA	affirmed	exclu-
sion of testimony citing Husband’s acknowledgement he could not meet his burden due 
to missing statements necessary to trace the interest attributable to the nonmarital portion.

Prenuptial Agreements

1. Herbener v. Herbener, 587 S.W.3d 343, (Ky. App. 10/11/19)

a.	 Jefferson	Circuit	Court
b. Wife appealed trial court’s order dividing real and personal property, her retirement ben-

efits,	awarding	attorney’s	fees	to	her	former	husband,	and	finding	her	in	contempt.
c.	 COA	affirmed.	The	parties	had	a	prenup	that	was	signed	by	both	parties	two	days	prior	to	

the	marriage.	Prenup	awarded	each	party	their	separate	property.	Prenup	stated	that	there	
was no restriction, prohibition, or condition on any conveyance or transfer by the parties 
of the separate property of either party into tenancy in common, joint tenancy, tenancy 
by the entireties, or any other form of concurrent and/or undivided estate or ownership 
between	the	parties.	Prenup	also	stated	the	parties	agree	to	make	no	claim	to	the	separate	
property of the other; and if a party is not a prevailing party in a lawsuit with any respect 
to	a	claim,	he/she	shall	indemnify	the	other	of	all	costs,	fees,	and	expenses	arising	to	such	
claim. The prenup stated any appreciation of separate property was waived by both par-
ties	including	“any	claims	for	services	rendered,	work	performed,	and	labor	expended.”	
The prenup stated, “Each of the parties shall separately retain all rights in the property he 
or she now owns, including appreciation.”

d. Wife made a claim to Husband’s real estate properties that were transferred into “Motel 
Keys”, a marital business entity. Husband claimed he transferred his separate real estate 
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properties into the Motel Keys business to keep those properties separate from the per-
sonal transactions and/or for liability reasons, and that those properties were still separate 
property under the prenup. Wife argued Husband’s transfer of those properties to the 
business made them marital and concurrent ownership. Court rejected Wife’s argument: 
“Concurrent ownership is limited to ownership by people, not by an organization.”

e. The Court also rejected Wife’s argument regarding her interest in the appreciation of the 
separate properties due to the language in the prenup.

f.	 Court	affirmed	the	award	of	Husband	attorney	fees	incurred	in	defending	against	her	
claims against his separate property pursuant to the terms of the prenup.

Mediated Agreements

1. Baas v. Baas, 2016-CA-000725-MR (Ky. App., 11/30/18), to be published; not reported, 2018 
WL 6252919; discretionary review denied, 6/5/19

a. Campbell Circuit Court.
b. Wife appealed orders enforcing and incorporating mediated agreement into the decree by 

arguing the trial court erred in incorporating a “bullet-point” mediation agreement direct-
ly into the decree of dissolution.

c. COA held that KRS 403.180(1) does not require a mediation agreement to contain a spe-
cific	caption	or	form,	only	that	it	be	in	writing.

d. Wife also argued that her reliance on inaccurate representations communicated by the 
mediator unfairly restrained her ability to freely and knowingly weigh and accept Hus-
band’s	offer	relating	to	a	tax	credit	for	their	child,	and	that	the	alleged	misconduct	of	her	
attorney required that the mediated agreement be set aside.

e. Appellate court disagreed with this argument. The trial court properly found the media-
tor	did	not	make	false	representations;	rather,	Wife	misinterpreted	Husband’s	offer	and	its	
legal	impact	on	her	tax	liability.

f. COA also acknowledged the “Agreement to Mediate” at the beginning of the session, 
underscoring the mediator did not represent either party and would not give advice, other 
persons	(such	as	experts)	could	be	called	for	consultation,	and	if	no	such	expert	was	
available, mediation could be continued to conclusion. Thus, the mediator had a limited 
role as a facilitator. Wife assumed the risk of any misunderstanding by not asking her at-
torney	or	seeking	further	advice	from	experts	as	stated	in	the	Agreement	to	Mediate.

g. Wife further argued enforcement of the mediation was improper because the mediator im-
properly pressed forward with negotiations during the temporary physical absence of her 
attorney. COA rejected this argument because Wife acquiesced by her continued partici-
pation in the proceedings.

Post-decree Modification

1. Hillard v. Keating, 546 S.W.3d 569, (Ky., 4/13/18)

a. Boyd Circuit Court.
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b. Wife appealed from post-decree order of Boyd Circuit Court modifying her settlement 
agreement	with	Husband	and	permitting	him	to	claim	dependent-child	tax	exemptions.

c.	 COA	affirmed.	The	trial	court	did	not	originally	award	the	dependent-child	tax	exemp-
tions; rather, the parties allocated this as part of their settlement agreement. Smyrichinsky 
does not address situations where the parties came to an agreement regarding the allo-
cation	of	the	tax	benefit	attributable	to	the	child.	467	S.W.3d	767,	784	(Ky.	2015).	The	
trial court made an equitable and reasonable decision in deciding to permit Husband to 
retain	his	two	agreed-upon	tax	exemptions	for	the	younger	children	in	conjunction	with	
its	ruling	that	neither	party	could	claim	the	eldest	child	as	a	dependent	for	tax	purposes.	
Husband’s	portion	of	medical	expenses	was	85%,	and	the	oldest	child	was	undergoing	
a high-risk pregnancy. The middle child needed orthodontics, and the youngest needed 
counseling.	Based	upon	the	totality	of	the	specific	circumstances	of	the	case,	the	circuit	
court	made	sufficient	findings	to	support	its	decision	to	permit	Husband	to	retain	the	two	
dependent-child	tax	exemptions	as	set	forth	in	the	agreement	and	that	neither	party	could	
claim	the	eldest	child	as	a	dependent	due	to	her	need	to	obtain	healthcare	benefits	through	
other sources.

Attorney Fees

1. Roper v. Roper, 2018-CA-000979-ME, (Ky. App., 11/8/19), modified 01/17/20, to be published; 
not final, 2019 WL 7597585

a. Boone Circuit Court.
b. Husband contended trial court erred in ordering him to pay part of Wife’s attorney fees. 

Husband was ordered to pay $4,000 of these fees and noted the inequity of the parties’ 
incomes.	Husband	argued	Wife’s	amount	in	her	IRA	should	have	been	taken	into	consid-
eration.	COA	stated	it	could	not	find	trial	court	abused	its	discretion	in	ordering	Husband	
to pay a portion of Wife’s attorney fees despite the fact he does not have supplemental 
income	from	an	IRA	account	like	the	Wife	does.	(Not	modified	in	Jan.	17,	2020	modifica-
tion.)

Maintenance

1. Normandin v. Normandin, 2016-CA-000392-MR (Ky. App., 6/1/18) (to be published), (not to 
be reported, 2018 WL 2450534); discretionary review pending, 2018-SC-000451

a. Oldham Circuit Court.
b. Wife appealed maintenance award to her from Husband in the amount of $1,500 per 

month	for	48	months.	Wife	argued	the	trial	court	erred	in	failing	to	make	adequate	find-
ings and by considering the nonmarital inheritance she received as part of her available 
financial	resources.	The	trial	court	imputed	income	to	her	in	the	amount	of	$1,733/month	
and considered her inheritance of at least $350,000 in assets and $220,000 from her por-
tion of the marital estate. The trial court found her reasonable needs were $6,000/month. 
The	trial	court	did	conclude	she	lacked	sufficient	property	to	provide	for	her	reasonable	
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needs and is currently unable to support herself through appropriate employment and 
awarded her maintenance.

c.	 COA	affirmed	the	maintenance	award,	stating	the	decision	was	not	arbitrary,	unreason-
able, unfair, or unsupported by legal principles. The trial court is permitted to consider as-
sets, marital and nonmarital alike. The trial court is not required to delineate every factor 
enumerated	in	the	maintenance	statute	when	making	its	finding,	but	rather	the	trial	court	
must only consider them.

2. Wattenberger v. Wattenberger, 577 S.W.3d 786, (Ky. App., 5/3/19)

a. Harlan Circuit Court.
b. Husband appealed award of maintenance to Wife. COA vacated and remanded. The par-

ties’	circumstances	had	reversed	prior	to	the	final	hearing:	Husband	had	been	laid	off,	and	
Wife completed her college degree and became employed full-time. The marital home 
had	been	a	gift	to	Husband	from	his	grandmother	and	was	refinanced	while	the	parties	
were married. It was scheduled to be sold to compensate Wife for her marital claim. It 
was also unclear whether the trial court considered Wife’s “reasonable needs” to include 
caring for the parties’ adult son, his wife, and his two children, as well as a cell phone 
plan	that	covered	the	son,	his	wife,	and	the	Wife’s	mother.	COA	found	insufficient	evi-
dence to award maintenance.

c. COA directed the trial court to consider Wife’s pension that was acquired during the mar-
riage and her withdrawals from the parties’ joint checking account before distributing the 
assets and debts.

3. Roper v. Roper, 2018-CA-000979-ME, (Ky. App., 11/8/19), modified 01/17/20, to be pub-
lished; not final, 2019 WL 7597585

a. Boone Circuit Court.
b. Husband contended trial court erred in ordering him to pay Wife maintenance due to fault 

he attributed to her and to other factors. COA noted while it is appropriate to introduce 
proof of a spouse’s fault when arguing the amount of maintenance, KRS 403.200(2) does 
not include fault in the factors to be considered by a court in determining the entitlement 
to maintenance.

c. Appellate court did vacate and remand because it is unclear how the trial court concluded 
Husband had the ability to pay $1,000 per month in maintenance while retaining the abil-
ity to support himself and pay child support; the trial court’s order also failed to consider 
all	of	Wife’s	financial	resources.	(Supported	in	the	Jan.	17,	2020	modification.)

Modification of Maintenance

1. Jaburg v. Jaburg, 558 S.W.3d 11, (Ky. App., 8/24/18)

a.	 Jefferson	Family	Court.
b.	 Former	wife	appealed	order	modifying	former	Husband’s	obligations	under	PSA,	which	

contained a maintenance clause, “[Wife] shall be entitled to permanent maintenance in 



A-22

UK/CLE 22nd Biennial Family Law Institute

the amount of $2,700.00 per month until [she] dies or remarries. The parties agree this 
amount	is	non-modifiable.”	Trial	court	modified	maintenance,	finding	it	had	become	un-
conscionable.

c. COA reversed. The trial court believed it had the authority to modify the maintenance 
amount because there were changed circumstances that rendered the terms of the main-
tenance	award	unconscionable.	However,	the	agreement	expressly	precluded	subsequent	
modification	of	the	terms	of	their	separation	agreement.

2. Lockhart v. Lockhart, 566 S.W.3d 571, (Ky. App., 11/30/18)

a.	 Jefferson	Circuit	Court.
b. Husband appealed the order denying his motion to modify or terminate his maintenance 

obligation.	The	PSA	specifically	precluded	modification.	Wife	was	cohabitating.	Trial	
court	denied,	finding	the	PSA	was	not	unconscionable	at	the	time	it	was	executed	and	that	
there	was	a	provision	stating	that	the	PSA	could	not	be	modified.

c.	 COA	affirmed	in	part	and	reversed	in	part.	The	trial	court	did	not	specifically	address	the	
issue	that	Wife	was	cohabitating.	The	parties’	PSA	was	silent	on	the	issue	of	cohabitation;	
the	PSA	provided	for	termination	of	maintenance	only	in	the	event	she	remarried	or	either	
party died. The trial court found no evidence Wife intended to cohabit at the time the 
Agreement was entered, and that there was no evidence of fraud in the inducement to set 
aside the agreement.

d.	 The	controlling	question	was	enforcement	rather	than	modification;	thus,	the	trial	court	
should not have been focused on whether the Agreement was conscionable at the time it 
was	entered.	The	COA	disagreed	with	the	trial	court	that	the	absence	of	an	express	pro-
vision allowing for termination of maintenance based on Wife’s cohabitation should be 
so strictly construed against Husband “under these circumstances.” On remand, the trial 
court	was	instructed	to	consider	the	six-	factor	test	in	Combs v. Combs, 787 S.W.2d 260 
(Ky. 1990) for analyzing whether the cohabitation of a spouse who is receiving mainte-
nance entitles the obligator to termination of maintenance:
i. The duration of the relationship;
ii.	 The	economic	benefit	to	the	receiving	spouse	from	the	relationship;
iii. The intention of the parties: i.e. whether the cohabitating spouse is avoiding remar-

riage to keep maintenance;
iv. The nature of the living arrangements;
v.	 The	nature	of	the	financial	arrangements;	and
vi. The likelihood of a continued relationship. 

(The	payor	spouse’s	financial	circumstances	do	not	play	any	role	into	the	consider-
ation)
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Enforcement of Property Settlement Agreements

1. Doyle v. Doyle, 549 S.W.3d 450, (Ky. 6/4/18)

a. Knott Circuit Court.
b.	 COA:	2016-CA-000886-MR	and	2016-CA-001216-MR.
c. Wife appeals arguing the trial court and COA erred in failing to award post- judgment 

interest pursuant to KRS 360.040.
d. Facts:

i. Husband and Wife divorced on 9/24/1995, and the decree reserved child custody, 
support, and division of property.

ii.	 On	3/13/1998,	final	decree	issued	and	ordered	Husband	to	pay	Wife	$24,277.02	as	
an equalization payment. Husband did not make the payment. Garnishments were 
unsuccessful. Wife put lien on property plus interest at the legal rate as of 3/12/1998.

iii.	 On	May	26,	20010,	Husband	filed	motion	to	release	the	judgment	lien.	In	2012,	he	
filed	a	motion	to	modify	the	judgment	pursuant	to	CR 60.02(f). Both motions denied. 
He	then	filed	a	motion	to	prohibit	collection	of	interest	on	9/13/12.	Court	granted	the	
motion	finding	that	the	1998	judgment	was	unliquidated,	and	that	the	judgment	was	
silent on interest.

iv. On appeal, Wife argued the trial court acted outside of its jurisdiction by modifying 
the 1998 order. The COA opined the trial court was not modifying the 1998 order but 
rather interpreting it.

v. The COA went on to hold the trial court’s determination that the equalization amount 
was unliquidated was in error. The COA held the judgment to be liquidated and that 
that interest was not precluded just because the 1998 order was silent as to interest. 
However, the COA held that granting interest pursuant to KRS 360.040 was within 
the trial court’s discretion and remanded to the trial court. The trial court again de-
nied	interest,	and	the	COA	affirmed	on	bases	that	(1)	awarding	Wife	interest	would	
result	in	an	amount	2x	the	original	judgment;	(2)	Wife	made	no	significant	attempt	
to collect the judgment until 2008; (3) Husband had a good faith belief he was not 
obligated	to	pay	the	judgment	until	all	remaining	issues	regarding	the	parties’	finan-
cial obligations to one another were resolved (i.e. the issue of child support); and (5) 
Wife had enforceable judgment liens against Husband’s property, making an award 
of interest inequitable.

vi. On appeal to the KY SCT., Husband argued Wife is precluded from appealing the 
denial of interest due to the “law of the case” doctrine, which is that an appellate 
court, on a subsequent appeal, is bound by a prior decision on a former appeal in the 
same court. The SCT found the doctrine inapplicable to this case, stating the law of 
the	case	doctrine	is	subject	to	exceptions.	A	reviewing	court	may	deviate	from	the	
doctrine if its previous decision was clearly erroneous and would work a manifest in-
justice. The SCT found the COA’s holding was clearly erroneous, causing a manifest 
injustice; the “law of the case” doctrine does not preclude review.
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vii. On the merits, the SCT reversed. KRS 360.040 clearly states that a judgment shall 
bear interest. A trial court has discretion in the amount of interest in two situations: 
(1) when the judgment is for an unliquidated amount and equity favors a lower 
amount, and (2) if the interest is provided for in a written obligation.

viii.	In	the	first	appeal,	the	COA	found	this	judgment	was	a	liquidated	amount,	so	interest	
would be mandatory at a rate of 12%. However, the SCT disagreed that the judgment 
was liquidated. A liquidated claim is capable of ascertainment by mere computation, 
can be established with reasonable certainty, can be ascertained in accordance with 
fixed	rules	of	evidence	and	known	standards	of	value,	or	can	be	determined	by	refer-
ence to well- established market values. The three-step process in dividing property 
in a divorce makes it clear that the equalization payment is clearly unliquidated: it 
could not have been predicted with any amount of certainty. It became liquidated 
when it was reduced to judgment; however, for purposes of KRS 360.040, the nature 
of the claim (not the judgment itself) is controlling. Further, all judgments bear inter-
est, regardless if the debt is liquidated or unliquidated. The balance of equities favors 
the statutory award of interest.

ix.	 Irrelevant	factors	were	Wife’s	delay	(if	any)	in	enforcing	the	judgment	and	Hus-
band’s settlement overtures. Husband’s belief that he did not have a duty to make the 
equalization payment before the issue of child support was resolved was unsupported 
by sound legal principles.

x.	 Declining	to	award	interest	because	the	resulting	judgment	would	be	more	than	
twice the original award ignores the purpose behind KRS 360.040, which is to insure 
compensation to the creditor for the loss of the use of his money during the period in 
which he was wrongfully deprived of it.

xi.	 Wife’s	judgment	liens	against	Husband’s	property	do	not	preclude	an	award	of	inter-
est.

Validity of Divorce

1. Reece v. Mason, 2018-CA-000222-MR (Ky. App. 10/11/19), not to be published, 2019 WL 
5092602

a. Whitley Circuit Court.
b.	 Wife	appealed	trial	court’s	denial	to	set	aside	PSA	and	she	also	sought	to	set	aside	the	

Decree	of	Dissolution.	COA	affirmed.
c. Wife argued decree on its face was void ab initio because it was entered two days after 

the	petition	was	filed--in	violation	of	the	60-day	waiting	period	required	by	KRS 403.044. 
Wife argued this requirement is not waivable but acknowledged there is no case on point 
stating this fact. Court looked at Clements v. Harris, 89 S.W.3d 403 (Ky. 2002), [which 
relies on Elswick, 322 S.W.2d 129 (Ky. 1950)]. That case held that a decree of dissolution 
cannot be disturbed under KRS 22A.020(3), even though the circuit court lacked personal 
jurisdiction due to the husband’s failure to meet the 180-day residency requirement.
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d.	 Wife	argued	PSA	was	unconscionable;	COA	affirmed	and	held	it	was	not,	reasoning	that	
Wife had not meet the abuse of discretion standard.

PATERNITY

1. Seeger v. Lanham, 542 S.W.3d 286, (Ky., 3/22/2018)

a. Nelson Circuit Court.
b. Mother and Father conceived child while both married to other people. Child was born 

6/13/2007.	On	12/30/2009,	Mother	filed	paternity	action.	In	January	2011,	Father	retired	
and began earning SSI at $1969.00/month, so child began receiving $1,204.00 per month 
in	augmented	dependent	benefits.	Trial	court	entered	paternity	and	child	support	orders,	
found	that	excess	augmented	benefits	could	offset	Father’s	pre-petition	child	support	obli-
gation, and disallowed Mother’s claim for attorneys’ fees.

c. Father appealed, arguing that trial court did not have jurisdiction asserting that a private 
attorney could not bring a paternity action.
i. KY SCT held that a paternity action can be brought by a private attorney under KRS 

406.021(1).	The	Cabinet	or	County	Attorney	must	bring	the	Petition	only	when	the	
petitioner requests assistance from said agency.

d.	 Mother	appealed	the	trial	court’s	finding	that	the	augmented	benefits	were	to	be	credited	
to	Father’s	child	support	obligation	before	the	petition	was	filed
i.	 COA	affirmed:	the	trial	court	may,	in	its	discretion,	apply	excess	augmented	benefits	

to pre-petition liabilities.
ii. SCT phrased the issue, “Can a non-custodial parent receive credit for surplus gov-

ernment	benefits	paid	to	the	child	(received	because	of	the	non-custodial	parent’s	
status as either retiree or disabled) toward pre- petition liabilities?” Court stated that 
trial courts must be empowered with discretion to equitably determine whether credit 
for pre-petition liabilities should be given. Court cites the factors in KRS 403.211(3) 
in determining whether giving the credit would be appropriate.

e.	 Mother	appealed	the	COA	finding	that	attorneys’	fees	could	not	be	awarded	in	the	case.
i. The SCT found attorneys’ fees are not recoverable in paternity actions under KRS 

403.220 because the purpose of that statute does not apply to paternity actions. 
Chapter 403 guides practitioners and courts in divorce actions, not in paternity 
actions under Chapter 406. Attorneys’ fees under KRS 406.051 is not appropriate 
either, wherein the statute reads, “All remedies under the uniform reciprocal enforce-
ment of support act are available for enforcement of duties of support under this 
chapter.”	The	trial	court	found	that	the	final	sentence	refers	to	the	remedies	provided	
in Chapter 407. However, the SCT reasoned that when KRS 406.051 was enacted, 
the Uniform Support of Dependents Act had no provision regarding attorneys’ fees. 
The COA had reasoned that the legislature did not intend to allow a remedy that had 
not been created when it enacted KRS 406.051. KRS 407.5101 is not a remedy under 
URESA.	The	Supreme	Court	did	note	that	it	is	interesting	the	legislature	has	singled	
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out paternity actions as the only causes of action related to domestic matters in 
which there is no statutory basis for shifting fees, but it is legislature’s duty to legis-
late.

CUSTODY

UCCJEA

1. Officer v. Blankenship, 555 S.W.3d 449, (Ky. App., 6/15/2018)

a. Warren Circuit Court.
b. Mother appealed custody decree, arguing the trial court did not have jurisdiction to decide 

custody	even	though	the	parties’	PSA	designated	Kentucky	as	the	child’s	home	state.	
Father argued the trial court did have jurisdiction because Mother waived her ability to 
contest	jurisdiction	by	her	agreement	and	by	not	timely	object	to	Kentucky	exercising	its	
jurisdiction.

c. COA reversed: General subject matter jurisdiction cannot be waived, and parties cannot 
“agree”	as	to	what	court	has	subject	matter	jurisdiction.	Particular	case	jurisdiction	CAN	
be conferred by agreement of the parties and is subject to waiver. General subject matter 
jurisdiction, if lacking, voids an order, whereas if particular case subject matter is lack-
ing, the order is only voidable. The UCCJEA deals with general subject matter, and the 
KY SCT has rejected that jurisdiction can be bestowed on a Kentucky family court by the 
parties’ agreement. 

2. Robinson v. Robinson, 556 S.W.3d 41, (Ky. App., 8/3/2018)

a. Whitley Circuit Court.
b. Father appealed trial court order holding Kentucky to be an inconvenient forum and relin-

quishing jurisdiction to NC under the UCCJEA.
c. COA held that the standard of review is abuse of discretion: Tthe UCCJEA vests the trial 

court	with	the	discretion	to	decline	to	exercise	jurisdiction.	Father	argued	the	standard	of	
review was de novo because this was a question of law, but appellate court rejected that 
argument.

3. Dellapenta v. Goldy, 575 S.W.3d 697, (Ky. App., 10/26/2018)

a. Bath Circuit Court.
b. Trial court granted sole custody of two minor children to the father of one child and the 

putative father of the other. Mother argued the court lacked jurisdiction because CO was 
the home state of the children.

c. COA vacated and remanded. Colorado was the home state of the children, so the ac-
tion must be brought there. The children’s absence from Colorado was only temporary. 
There is no published case on what should be considered a “temporary absence.” KRS 
403.800(7) indicates that temporary absences from a state are included in the home state’s 
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residency calculation period. The Court looked to an unpublished opinion, Anderson v. 
Anderson, No. 2016-CA-001502-ME, 2017 WL 1379778 (Ky. App. Apr. 14, 2017) in 
which the COA looked to sister states for guidance and found the following factors to be 
utilized and relevant:
i. The parent’s purpose in removing the child from the state, rather than the length of 

the absence;
ii. Whether the parent who remained in the claimed home state believed the absence 

was merely temporary;
iii.	 Whether	the	absence	was	of	indefinite	duration;	and
iv. The totality of the circumstances surrounding the child’s absence.

4. R.B. v. S.M., 570 S.W.3d 9, (Ky. App., 2/22/2019

a.	 Knox	Circuit	Court.
b. Father appealed trial court’s order rescinding its prior temporary order granting him cus-

tody of the parties’ minor child.
c. Facts:

i.	 10/18/2013:	DNA	petition	filed	in	Knox	Circuit	Court	alleging	that	mother	was	ar-
rested	for	DUI	and	that	five-year-old	was	left	home	unattended.	TRH	held	giving	
temporary custody to Father due to mom’s incarceration. Father lived in TN.

ii. 4/16/2014: At disposition hearing, Mother stipulated, and Child was adjudicated 
neglected. Temporary custody was maintained with Father.

iii. June 2017: Mother was released and moved to rescind Father’s temporary custody 
order. Hearing on the matter occurred in Jan. 2018 where trial court found that the 
trial	court	had	jurisdiction,	that	Mother	sufficiently	addressed	her	substance	abuse	
issues and was able to properly care for the child, and that it was in the child’s best 
interests to rescind the temporary custody order.

iv.	 Father	filed	a	CR	59.05	motion,	which	was	the	first	time	he	asserted	that	the	court	
did not have subject matter jurisdiction because there was a prior action in TN and 
because	TN	was	the	home	state	of	the	child.	Trial	court	disagreed,	finding	under	KRS 
403.828(3), that once an ECO was necessary, KY gained subject matter jurisdiction 
until the “Home State” made a subsequent custody determination.

d.	 COA	affirmed	in	part	and	reversed	in	part
i.	 The	question	of	whose	duty	it	was	to	inform	the	Court	of	the	existence	of	the	TN	

custody determination is not addressed in KRS 403.828. It was in Father’s interest to 
obtain a temporary custody order through the KY court, giving him no incentive to 
seek custody in TN. It was not until Father stood in jeopardy of losing custody that 
he informed the court of the prior custody decree.

ii. Court found that the parties stand in the best position to inform the court of prior 
custody proceedings in another state. A plain reading of the statute indicates the bur-
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den	is	not	upon	the	court	to	ferret	out	the	existence	of	a	sister	state’s	judicial	determi-
nations. The Court has no duty to inform itself.

iii. The plain language of KRS 403.828(3) evidences the legislature’s intent that emer-
gency orders should not continue in perpetuity where another jurisdiction has issued 
a child custody determination or is in the process thereof. Thus, the trial court’s order 
rescinding the emergency order was proper. However, it is clear that TN has subject 
matter jurisdiction. The trial court lost jurisdiction once it was aware of TN’s prior 
custody decree.

5. Brockman v. Brockman, 2018-CA-000763-ME, (Ky. App., 2/1/19), to be published; not to be 
reported, 2019 WL 405312; discretionary review denied, 6/5/19

a. Washington Circuit Court (same case as listed under Dissolution/Jurisdiction).
b. Husband appealed Kentucky court’s entry of decree addressing custody and other mat-

ters related to the child. He argued that Kentucky was not the home state of the child. The 
minor	child	resided	in	three	different	states,	including	Kentucky,	during	180	days	prior	to	
the commencement of the divorce action.

c.	 COA	affirmed	the	trial	court—Kentucky—has	jurisdiction	under	403.822(1)(b) because 
“the	child	and	at	least	(1)	parent	.	.	.	have	a	significant	connection	with	this	state	other	
than mere physical presence. The COA found that Kentucky was at least the Mother’s 
legal residence (addressed previously). The child made frequent trips to visit both sets of 
grandparents in Kentucky. Thus, substantial evidence is available in Kentucky concerning 
the child’s care, protection, training, and personal relationships.

6. Roper v. Roper, 2018-CA-000979-ME, (Ky. App., 11/8/19), modified 01/17/20, to be pub-
lished; not final, 2019 WL 7597585

a. Boone Circuit Court.
b. Husband appealed, contending trial court lacked subject matter jurisdiction over the divi-

sion of marital property, maintenance, child support, custody, and timesharing because 
he, Wife, and their four children were residing in TX at the time the decree was entered. 
(The	parties	relocated	to	TX	due	to	his	job	after	the	filing	of	the	divorce	paperwork.	The	
parties	were	aware	that	the	job	would	be	relocating	for	approximately	two	years	before	
that came to fruition.)

c. Mom argued 403.824 was inapplicable because the supplemental decree did not con-
stitute	a	modification	of	an	existing	custody	or	parenting	time	order,	but	rather	was	the	
initial custody determination.

d.	 Prior	to	the	modification	of	the	opinion,	the	appellate	court	found	that	the	supplemental	
decree was not entered at the time the trial court had jurisdiction under the UCCJEA con-
cerning matters on timesharing and custody. At that time, the children and their parents 
had	been	living	in	TX	for	approximately	one	year.

e.	 Modification	did	not	change	this	finding.
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7. Santise v. Santise, 2019-CA-000192-ME (Ky. App. 2/14/2020), to be published, 2020 WL 
741744, not final

a.	 Jefferson	Circuit	Court.
b.	 After	2011	KY	divorce,	father	was	PRP	and	relocated	with	children	to	NJ.	In	January	

2012, Mother moved to modify parenting time and child support. Father moved to trans-
fer	jurisdiction	to	NJ,	but	family	court	was	unable	to	find	that	Kentucky	had	become	an	
inconvenient forum or that New Jersey was a more appropriate forum for resolving issues 
concerning custody, parenting time, and support of the parties’ minor children. In 2018, 
NJ indicated it would take jurisdiction of the case. KY still refused to relinquish jurisdic-
tion stating it had a lengthy relationship with the parties, the case was mainly about en-
forcing orders already entered by the KY court, Father had the resources to come to KY 
and had been accommodated by the KY court to appear telephonically, and the NJ court 
had only minimal interactions with the parties.

c.	 In	examining	the	case,	the	Appellate	Court	cited	Addison v. Addison, 463 S.W.3d 755 
(Ky. 2015) for guidance as to the factors upon which review of jurisdiction must be 
based:
i.	 The	original	decree	retains	continuing,	exclusive	jurisdiction	if	the	child	and	the	

parent	.	.	.	remaining	in	this	state	have	significant	connections.	Biggs v. Biggs, 301 
S.W.3d 32 (Ky. App. 2009) states that if the parent remaining in the original decree 
state	exercises	at	lease	some	visitation	with	the	child	in	that	state,	significant	connec-
tions	exist.

d. Appellate court states the instant case is identical to Biggs and thus, there cannot be any 
serious	dispute	KY	retains	continuing,	exclusive	jurisdiction.

e.	 Since	the	court	found	Yy	did	have	jurisdiction,	it	next	examined	whether	the	family	court	
abused its substantial discretion in refusing to decline jurisdiction in favor of NJ. The ap-
pellate court cited to KRS 403.834(2). Family	Court	affirmed.

Guardians ad Litem

1. Brockman v. Brockman, 2018-CA-000763-ME, (Ky. App., 2/1/19), to be published; not to be 
reported, 2019 WL 405312; discretionary review denied, 6/5/19

a. Washington Circuit Court. (Same case as under Dissolution and UCCJEA.)
b. Father appealed the trial court allowing the GAL to argue on behalf of the child, to make 

statements, and to make recommendations. Husband did not object during the GAL’s re-
marks	to	the	court,	nor	at	any	time	thereafter.	The	GAL	did	not	testify,	nor	did	she	proffer	
to	the	court	any	facts	outside	of	evidence.	Rather,	she	simply	advocated	on	behalf	of	the	
child, questioned witnesses, and made arguments as to why she believed would be in the 
best interest of the child. COA found no error.
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Registration of Custody Documents

1. Qaisi v. Alaeddin, 580 S.W.3d 891, (Ky. App. 7/12/2019)

a. Hardin Circuit Court.
b. Mother appealed order declining to register documents from courts in Dubai. The family 

court	noted	that	the	documents	did	not	contain	an	express	grant	of	custody	and	that	the	
record did not show whether the Dubai court considered the best interests of the child. 
Therefore,	there	was	insufficient	evidence	for	the	trial	court	to	conclude	the	document	
could be used to establish custody of the child.

c.	 COA	affirmed.	The	party	registering	the	document	has	the	burden	to	show	that	the	docu-
ment:
i. Contained a child custody determination;
ii. That the determination was made “in substantial conformity with the jurisdictional 

standards of KRS 403.800 to 403.880; and
iii. That the child custody decision did not violate fundamental principles of human 

rights.

De Facto Custody

1. Meinders et al. v. Middleton, 572 S.W.3d 52, (Ky. 4/18/2019)

a. McCracken Circuit Court.
b. Question: May the time period required to gain de facto custodian status under KRS 403. 

270 be aggregated, or must it be continuous? Must be continuous.
c. Question: What constitutes the commencement of a legal proceeding to toll the de facto 

custodian time limit requirement under KRS 503.270? Filing a separate custody action 
is not necessary to toll the time period required for de facto custodian status.

d. Question: Is a putative father who has taken no steps to establish paternity beyond obtain-
ing a DNA test a “parent” for the purpose of KRS 403.270?  Yes.

2. Kruger v. Hamm et al., 2018-CA-000553-ME (Ky. App. May 10, 2019), to be published; not to 
be reported, 2019 WL 2063922; discretionary review denied, 12/13/19

a. Montgomery Circuit Court.
b. Mother appealed from order granting custody to her and the Hamms because (1) the 

Hamms were not de facto custodians; (2) Mother did not waive her parental rights; (3) 
Mother	is	not,	and	the	circuit	court	did	not	find	her	to	be,	unfit;	and	(4)	when	nothing	in	
the	record	supported	these	findings,	the	court	misapplied	judicial	estoppel	as	a	substitute.

c.	 Court	vacated	finding	of	de facto status because Mother was co-parenting daughter. 
Mother was at the Hamms’ home every other day, provided formula, and bought clothes 
for the child. Mother was present at more than a few doctor appointments.
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d. Hamms gained standing by claiming “a right to legal custody under Kentucky law.” 
Although this is a “skeletal allegation,” that is all that is necessary for the Hamms to gain 
standing. However, the Hamms must also show Mother waived her superior custodial 
rights. Based on the above, the Court found she did not. Further, there was no evidence in 
the	record	Mother	was	unfit	to	care	for	the	child.

3. Robinson v. Beard et al., 2018-CA-001717-ME (Ky. App. 9/6/ 2019), not to be published, 
2019 WL 4233164

a. Fayette Circuit Court.
b. If non-parent does not have standing to establish de facto status,	waiver	OR	unfitness	

must be proved, not necessary to establish both.

4. Krieger et al. v. Garvin et al., 584 S.W.3d 727, (Ky. 9/26/2019)

a.	 Jefferson	Circuit	Court.
b.	 Reversed	COA’s	holding	that	individuals	who	are	members	of	an	unmarried	couple	

cannot both be deemed as a child’s de facto custodians. Unmarried persons can seek the 
status of de facto custodians. The phrase in the de facto custodian	definition	statute	begins	
with	“unless	the	context	requires	otherwise.”	Thus,	the	legislature	left	room	for	trial	
courts to act in the best interests of the child in determining which individual or individu-
als qualify as the child’s de facto custodian(s). The family court judge is in the best posi-
tion	to	determine	what	the	context	requires.

5. Lage v. Esterle, 591 S.W.3d 416, (Ky. App. 11/8/2019)

a.	 Jefferson	Circuit	Court.
b. Appellants appeal from order denying them de facto custodian status of twins. Mother 

agreed to grant the parties custody of the children while she went to rehab. Over a year 
later,	Appellants	filed	petitions	to	adopt	the	children	and	for	emergency	custody.	At	the	
TRH,	the	children	were	returned	to	Mother’s	custody	after	spending	almost	two	years	
with	Appellants.	Appellants	then	filed	for	de facto custody status. Mother was not present 
at the hearing, nor counsel on her behalf. Court took judicial notice of Mother’s testimony 
during	the	ECO/TRH	hearing	to	support	its	findings	to	deny	Appellants	de facto status.

c. Appellate Court stated that under KRE 201, court records are not singled out for special 
treatment. Court records may now be resorted to for judicial notice provided the record’s 
accuracy cannot reasonably be questioned and provided further that the fact established 
by the record is not subject to reasonable dispute. While it may be appropriate to notice 
court	records	for	the	occurrence	and	timing	of	matters	reflected	in	them,	it	is	generally	
not	appropriate	to	notice	the	truth	of	allegations	or	findings	made	in	another	matter,	since	
such	allegations	or	findings	generally	will	not	pass	the	indisputability	test.	Family	courts	
have been instructed that evidence introduced in one court or proceeding cannot be used 
in another proceeding by judicial notice to prove a similar proposition in that case. Thus, 
it was error for the court to use the doctrine of judicial notice for Mother’s testimony. 
{Implication: Court can take judicial notice of orders.}
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d.	 Appellants	also	argued	trial	court	erred	by	determining	they	were	not	primary	financial	
supporters of the children because they were on the medical card. This was an error of 
law. KRS 403.270 requires Appellants to be the “primary” provider, but not the “sole” 
provider.	Existing	case	law	states	there	is	no	KY	authority	withholding	de facto status 
from	a	custodian	who	receives	financial	support	provided	by	the	government	through	
public	benefits	rather	than	having	earned	the	monies	through	his/her	own	employment.

6. Turner v. Hodge et al., 590 S.W.3d. 294, (Ky. App., 11/ 8/ 2019)

a. Hardin Circuit Court.
b. Timeline for establishing de facto status can be interrupted and subject de facto status to 

be reviewed by the court: “[W]e cannot hold that Tuner established by clear and convinc-
ing evidence that she was the child’s de facto custodian after 2015, and even if she had 
been able to establish this status earlier, the status was interrupted and in any event was 
subject to be considered anew.”

   ****Opinion of presenter: I believe this applies to the initial determination of 
de facto status. If a de facto has been granted legal custody (joint or sole), there would no 
longer be a need to address whether that person is a de facto. That person is a custodian at 
that point. But if the de facto loses legal custodian status, it would be necessary to estab-
lish the de facto status anew.

Immediate Entitlement/Intervention

1. Com. of Ky., et al., v. Kroeker, et al., 2018-CA-0001149-ME (Ky. App., 5/24/ 2019), not to be 
published, 2019 WL 2246602

a. Fayette Circuit Court.
b. Child subject to action is in the custody of the Cabinet. Mother’s aunt, who lives in CA, 

attempted to intervene in DNA action in order to receive notice of the adoption. The trial 
court denied said motion. Aunt opened a CI case to intervene in the adoption case argu-
ing that under Baker v. Webb, she had a right to intervene in the adoption case as a blood 
relative of the child. The child was in a concurrent foster home. Trial court granted the 
intervention and ordered the Cabinet to give notice of adoption to the aunt.

c. Cabinet appealed. COA found the order allowing the aunt to intervene was interlocutory 
and	therefore	not	final	and	appealable.	In	dicta, the COA stated that the trial court’s order 
was “well-reasoned” and that the right to intervene under Baker v. Webb is meaningless 
without notice.

2. S.T. & J.T. v. CHFS, 585 S.W.3d 769, (Ky. App., 9/13/2019)

Jefferson	Circuit	Court.
a. The children subject to this action were in the custody of the Cabinet, and the children 

were placed in foster care in 12/2017. The children were eventually placed with a married 
couple that mother had met through a ministry and that mother considered to be family 
friends. (Mother had named them as a potential placement.)
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b.	 Paternal	great	aunt	and	her	husband	appeal	the	denial	of	their	motion	to	intervene	in	a	
custody matter pertaining to her great niece. The trial court ruled that great aunt and her 
husband could not invoke KRS 620.110 because neither petitioner was the child’s natu-
ral parent. The trial court believed this was necessary per C.K. v. Cabinet for Health and 
Family Services, 529 S.W.3d 786 (Ky. App. 2017). There was no motion to reconsider. 
The same order addressed the second child, the great niece’s half-sibling, who was not re-
lated to the great aunt or to her spouse. This denial was also based on neither party being 
a parent to the child, and neither party being a blood relation to the child. Great aunt and 
spouse appealed both orders.

c. COA found that the trial court misinterpreted C.K.	which	focuses	exclusively	on	parents	
because	the	COA	was	considering	a	petition	filed	by	a	parent.	Addressing	non-parents	
would have been dicta under C.K. which does not hold that only parents may invoke KRS 
620.110 to seek relief from a temporary removal order.

e. However, COA found the trial court’s error was not fatal and dis not require reversal. 
Great	aunt	and	her	husband	made	three	significant	errors:
(1) No statement of preservation, a clear violation of CR 76.12(4)(c)(v), which mandates 

the argument portion of an appellant’s brief contain “at the beginning of the argu-
ment a statement with reference to the record showing whether the issue was prop-
erly preserved for review and if so, in what manner.” If great aunt and her husband’s 
position was that the trial court misconstrued C.K. and misapplied KRS 620.110, it 
was incumbent upon them to cite to the point they made their position known.

(2) There is no dispute that the petition to intervene and seek custody was heard on Oct. 
31, 2018. No recording or transcript of that hearing was included in the appellate 
record. Absence of the hearing is problematic.

(3) Third, if denied a full hearing of the claim, great aunt and her husband do not say 
they	offered	an	avowal	or	that	their	attempt	to	do	so	was	rebuffed.	The	purpose	of	
an avowal is to permit a reviewing court to have the information needed to consider 
the	ruling	of	the	trial	court.	When	there	is	sufficient	evidence	before	the	reviewing	
court regarding the issue, an avowal is unnecessary. The record the appellate court 
received here did not contain an avowal, so the appellate court cannot say the trial 
court	clearly	erred	in	making	its	factual	finding,	applied	the	wrong	law,	or	abused	its	
discretion.

Indispensable Third Parties/Third Party Custody/Guardianship

1. Thomas v. Whitt et al, 2016-CA-000248-MR (Ky. App., 8/3/2018), not to be published, 2018 
WL 3846507

a. Boyd Circuit Court.
b. Court of Appeals dismissed custody appeal for failure to join an indispensable third party. 

Appellant	(Respondent	in	the	original	action,	who	is	also	a	nonparent)	appealed	trial	
court’s order granting custody to child’s father and paternal grandmother.

c. The child’s mother was not made a party to the appeal.
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d.	 Shortly	after	the	child	was	born,	the	Cabinet	removed	the	child.	Petitioner’s	mother	
received placement of the child, became the child’s primary caregiver, and was appointed 
guardian for the child by the Boyd District Court in 2009.

e.	 The	guardian	sought	to	adopt	the	child	but	died	before	the	adoption	was	finalized.	The	
adoption action was dismissed shortly after her death.

f.	 The	DRC	recommended	joint	custody	to	Father	and	Paternal	Grandmother	(Appellees	
herein).	The	DRC	concluded	that	Appellant	lacked	standing	to	seek	custody	because	she	
could not attain de facto status.	The	circuit	court	initially	entered	an	order	confirming	
the	DRC’s	report,	then	set	aside	its	initial	order	and	entered	a	final	order	confirming	and	
adopting the report as the court’s judgment.

g. COA stated the child’s mother was not named a party to the appeal. She was also not 
named as a party in the original action. As the child’s mother, she was clearly an indis-
pensable party under CR 19.01. Mother was eventually joined via WOA in the trial court, 
but she was not sent the Notice of Appeal, which was fatal to the appeal per CR 73.03.

h. COA also stated that even if Appellant’s notice of appeal had conformed with CR 73.03, 
her argument would fail because she could not have attained de facto custodian status. 
Just because her mother was the guardian and primary caregiver of the child does not 
mean that she had any standing to seek custody of the child.

Modification

1. Manning v. Burbrink, et al., 2017-CA-001308-ME (Ky. App. 4/6/2018, not to be published, 
2018 WL 1662669

a. Kenton Circuit Court.
b. Deepening	of	relationships	is	not	a	sufficient	“change	in	circumstance”	to	warrant	

modification.
c. Grandmother appeals order denying her joint custody of child because she failed 

to establish a change of circumstances pursuant to KRS 403.340(3).
d. Facts:

i. N.J.B. born on 1/15/2013. Bio father and mother never married. In late 2013, bio 
parents arrested on numerous accounts of burglary and remained imprisoned at time 
of hearing. Dependency action initiated where parents resided. Custody of N.J.B., 
given to paternal grandmother, who also lived in Kenton County. Maternal grandpar-
ents	(now	Respondents)	reached	out	to	Petitioner	after	learning	of	the	charges	and	
asked for timesharing. Maternal grandparents lived in Harrison County, IN.

ii.	 2014	–	Maternal	grandparents	(now	Respondents)	initiated	custody	action.	Paternity	
had not yet been established; court ordered paternity testing and for temp custody to 
be	given	to	Respondents	until	test	result	was	received.

iii. Agreed Order entered Sept. 2014 – Maternal grandparents granted sole custody and 
paternal	grandmother	provided	with	regular	timesharing.	In	March	2015,	Petition	for	
Name Change of child’s last name to be that of maternal grandparents granted.
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iv.	 August	2016	–	Respondents	filed	motion	to	terminate	Respondent’s	parenting	time	
and	establish	child	support	for	parents.	Petitioner	had	taken	child	on	vacation	to	FL	
without	notification	and	had	been	taking	child	to	see	father	in	prison.	Petitioner	filed	
counter-petition	for	modification	of	custody	that	was	not	addressed.

v.	 January	2017	–	Petitioner	filed	Motion	for	Modification	of	Custody	Petition	to	be	
addressed	and	requested	joint	custody	with	Respondents.	Basis	of	motion	was	that	
since the 2014 agreed order, her relationship with child deepened, that she was a 
proper person to have custody of the child, and that the child was “integrat[ed] into 
the family.”

vi.	 Issue:	Whether	the	trial	court	correctly	denied	Petitioner	a	modification	of	custody	
by not recognizing that her deepened relationship with the child was a change of 
circumstance under KRS 403.340(3) and improperly applied the law by a too narrow 
reading of “change in circumstances”?

vii.	 Holding:	Trial	court’s	holding	was	affirmed.	Petitioner	did	not	show	a	change	in	
circumstances	sufficient	to	modify	the	custody	decree.	Per	KRS 403.340, a family 
court	cannot	modify	a	prior	custody	decree,	unless	after	a	hearing,	it	finds,	based	on	
the facts that have occurred since the entry of the prior decree or that were unknown 
to the court at the time of entry of the prior decree, that a change has occurred in the 
circumstances	of	the	child	or	his	custodian,	and	that	the	modification	is	unnecessary	
to serve the best interests of the child. KRS 403.340(3).
1.	 All	of	the	six	statutory	factors	to	ascertain	whether	a	modification	of	custody	is	in	

the	child’s	best	interests	are	relevant.	Petitioner	relied	too	heavily	on	one	factor:	
“whether the child has been integrated into the family of the petitioner with the 
consent of the custodian.” KRS 403.340(3)(b). However,	Petitioner	did	not	ad-
dress	anything	specifically	under	KRS 403.340(3)(c), which mandates the family 
court also address the factors in KRS 403.270(2) to determine the best interests of 
the child.

2.	 Petitioner	had	also	misinterpreted	the	meaning	of	the	factor	“integrated	into	the	
family.” Carnes v. Carnes, 704 S.W.2d 207 (Ky. 1986): Court stated the inter-
pretation of the consent requirement of KRS 403.340 is that “it only applies to 
the consensual transfer of physical possession, and not to the integration of the 
child…The trial court need only determine whether the child has been consensu-
ally transferred and whether integration has in fact occurred.” In this case, there 
was no transfer of physical custody. Instead, both parties followed the agreed 
order:	The	child	continued	to	live	with	Respondents	and	had	timesharing	with	
Petitioner.

3.	 Petitioner	did	not	meet	her	burden	that	a	change	of	custody	would	be	in	the	
child’s best interests. Instead, the appellate court discussed that the current cus-
todial arrangement is in the child’s best interests. It is in the child’s best interests 
for	the	current	custodial	arrangement	to	continue.	In	a	modification	of	custody	
case, the best interest of the child is always primary. Here, by maintaining the 
current custodial arrangement, the child is provided stability and continuation of 
an	environment	in	which	he	is	flourishing.	The	deepening	of	relationships	is	not	
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a change in circumstance—growing closeness with both sets of grandparents is 
inevitable	and	expected.

2. Berzansky v. Parrish, 583 S.W.3d 6 (Ky. App., 4/26/2019)

a.	 Jefferson	Circuit	Court.
b.	 Father	appealed	trial	court’s	order	denying	modification	of	custody	of	parties’	minor	

child.	COA	affirmed.	The	trial	court	properly	discussed	and	applied	KRS 403.340(6). It 
did apply the presumption of joint custody and equal timesharing. However, this is a re-
buttable	presumption,	and	the	best	interests	of	the	child	were	not	in	favor	of	modification.	
Although	parental	conflict	between	former	spouses	may	not	be	a	reason	to	reject	joint	
custody,	it	was	proper	here	because	(a)	the	parties	had	been	divorced	for	more	than	six	
years; (b) Mother had sole custody of the child during that period; and (c) even with the 
passage of time and the help of a parenting coordinator for four years, the parties were 
still	unable	to	effectively	communicate	and	cooperate,	primarily	due	to	the	actions	and	
behaviors of Father.

Finality of Custody Decisions—Language

1. Clark v. Workman, et al., 2017-CA-001043-ME (Ky. App., 4/6/2018), not to be published, 
2018 WL 1660444

a. Greenup Circuit Court
b.	 Holding:	The	final	order	was	an	interlocutory	judgment.	The trial court could have made 

the	judgment	final	and	appealable	by	adding	wording:	“a	determination	that	there	is	no	
just reason for delay” and reciting in that judgment	that	it	was	final.	*****Must	use	the	
correct language.*****

TIMESHARING

1. Jones v. Livesay, 551 S.W.3d 47 (Ky. App. 6/1/2018)

a.	 Pulaski	Circuit	Court.
b. Mother appealed trial court’s custody and timesharing decree setting a 2-2-3 timesharing 

schedule	without	designation	of	a	PRP.	Substantial	evidence	was	presented	before	the	
trial court that equal timesharing was in the child’s best interest. COA found there was 
no clear error or abuse of discretion. Mother did not give any basis for reversal; she only 
recited the elements of the law and only made conclusory legal statements.

Fry v. Caudill, 554 S.W.3d 866, (Ky. App., 7/13/2018)

a. Carter Circuit Court.
b. Facts: Trial court denied non-parent’s petition for visitation with his former stepchildren. 

Fry	argued	his	relationship	with	the	children	was	significant	enough	to	show	Respondent	
waived superior custody rights.
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c. Issue: Whether the trial court committed reversible order in denying non-parent’s petition 
for visitation with his former stepchildren?

d.	 Holding:	The	circuit	court	failed	to	adequately	explain	why	Respondent	did	not	waive	her	
superior	right	to	custody.	The	COA	did	find	that	Petitioner	enjoyed	a	parental	relationship	
with	the	minor	children	during	his	relationship	and	marriage	to	Respondent.	However,	
there	was	a	difference	of	opinion	as	to	how	to	discipline	the	parties’	children,	and	the	
children’s	mother	(Respondent)	believed	it	is	in	the	children’s	best	interests	to	not	have	
court-ordered	timesharing	with	Petitioner.

e.	 Conflicts	between	divorcing	parties	will	always	exist;	the	mere	of	existence	of	that,	
without	a	clear	finding	of	child	endangerment,	is	not	an	appropriate	basis	to	determine	
whether	a	non-parent	has	established	a	significant	enough	relationship	with	the	children	
to overcome the parent’s wishes.

f.	 Case	was	remanded	for	appropriate	written	findings	as	to	whether	Petitioner	had	standing	
to	seek	visitation	through	Respondent’s	waiver	of	her	superior	custody	rights.

g. Judge Acree concurred in separate opinion arguing that Mullins v. Picklesimer
should be overruled.

French v. French, 581 S.W.3d 45 (Ky. App., 7/12/2019)

a. Laurel Circuit Court.
b. Father appealed trial court’s order modifying timesharing, which granted equal timeshar-

ing,	on	the	basis	there	were	no	changes	in	circumstances	to	justify	a	custody	modification	
(though	the	court	only	modified	timesharing).

c.	 COA	affirmed	and	noted	numerous	deficiencies	in	father’s	appellate	brief.	Appellate	court	
stated that custody had not been altered by the trial court, but rather timesharing. The trial 
court correctly considered the factors in KRS 403.340.

Evidence—in camera Child Interviews

1. May v. Harrison, 559 S.W.3d 789 (Ky. 11/1/2018)

a. Jessamine Circuit Court.
b. Mother and Father (never married) had 2 sons, now 15 and 13 years old, who resided 

with both parents until August 2005, then resided primarily with Mother in Ohio. During 
this	time,	Mother	married	another	man	and	gave	birth	to	2	daughters.	Ohio	CPS	work-
ers removed all children due to her husband’s drug addiction; Mother divorced and was 
awarded full custody of the daughters. In 2010, this Father gained physical custody of 
the boys and moved them to Nicholasville, KY. Mother pursued visitation with the boys; 
Father	contested	based	upon	allegations	from	the	boys	that	Mother’s	ex-husband	had	
sexually	abused	them,	and	that	Mother	was	involved	in	the	sexual	abuse.	The	OH	police	
investigated	but	did	not	charge	Mother.	Mother	denied	any	sexual	abuse	of	the	boys.	Trial	
court did an in camera interview with the then-13- year-old in chambers with a closed 
circuit television; Mother and her attorney were allowed to view through closed circuit 
video. Interview lasted over 40 minutes. The trial court ordered no contact between 
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Mother	and	boys	until	either	of	their	qualified	mental	health	professionals	believed	it	
would be appropriate.

c.	 Mother	appealed,	arguing	the	trial	court’s	in	camera	interview	exceeded	the	bounds	of	
KRS 403.290(1).

d.	 Court	affirmed,	finding	that	the	judge’s	questioning	did	exceed	the	bounds	of	KRS 
403.290(1) but that the error was harmless. Mother argued that KRS 403.290(1) is limited 
to discerning a child’s wishes as to custody or visitation. Court disagreed with that. KRS 
403.270 gives the judge discretion to make critical determinations in the best interests 
of	the	child,	and	thus	the	judge	has	a	wide	fact-finding	responsibility.	“Inherent	with	that	
statutory mandate is the authorization to seek out testimony from the child involved, as 
need be.” It is appropriate for the court to make detailed inquiries, especially if allega-
tions	of	sexual	abuse	are	at	issue.

e.	 Mother’s	right	to	due	process	and	her	right	to	cross-examination	were	not	violated	be-
cause judge had returned to the courtroom during the interview and had permitted her 
counsel to submit questions for the child on two separate occasions. Thus, she had been 
permitted an opportunity to question the witness.

Evidence—Parenting Coordinator

1. Warawa v. Warawa, 587 S.W.3d 631 (Ky. App., 10/18/2019)

a. Shelby Circuit Court.
b.	 Family	court	adopted	recommendations,	rationale,	and	findings	and	conclusions	of	par-

enting coordinator. Father alleged family court’s denial of hearing on issues of children’s 
schooling, medical providers, contempt, etc. was an improper delegation of judicial 
authority which denied him due process.
i.	 COA	reversed	and	remanded.	A	parenting	coordinator	is	not	a	final	arbitrator	and	if	

either party should disagree with the parenting coordinator’s determination, the par-
ties	should	be	able	to	turn	to	the	family	court	for	a	final	decision.	The	family	court	
should have conducted a hearing to consider the merits of the motions. Family court 
cannot delegate its judicial power per Section 109 of the Kentucky Constitution.

Relocation

1. Childress v. Hart, 2019-CA-000113-ME (Ky. App., 12/20/ 2019) (to be published), not final, 
2019 WL 6974261

a. Hardin Circuit Court.
b. Mother appeals family court’s decision granting Father’s motions to re-enroll the child 

into Creekside Elementary and to relocate the child back to Hardin County. Historically, 
both	parents	resided	in	Hardin	County,	and	Mother	was	the	PRP.	Mother	moved	to	Jef-
ferson	County	for	work,	approximately	50	miles	away	from	Father.	Mother	enrolled	the	
child in school, and the parties continued the agreed upon timesharing schedule. The fam-
ily	court	held	a	hearing	and	issued	oral	findings	that	the	relocation	was	not	in	the	child’s	



A-39

Biennial Case Law and Legislative Update

best	interests,	but	the	entered	order	failed	to	articulate	any	findings	of	the	best	interest	
standard.

c. COA vacated and remanded, stating that the family court erred by issuing a bare- bones, 
conclusory order.

GRANDPARENT VISITATION

1. Morton, et al. v. Tipton, 569 S.W.3d 388 (Ky., 6/22/2018)

a. Montgomery Circuit Court.
b. Maternal grandparents, custodians of children at issue, appealed from decree awarding 

grandparent visitation to paternal grandparent by arguing the preponderance of the evi-
dence standard was incorrectly utilized.

c.	 COA	and	SCT	affirmed	the	trial	court,	stating	that	the	preponderance	of	the	evidence	
standard is proper when grandparent visitation is sought with a child in the custody of a 
nonparent. (The clear and convincing standard is required when grandparent visitation 
is sought when custody is given to a parent.) The constitutional reasons for applying the 
heightened standard are not present; the same liberty interest is not involved, as there is 
no presumption that a nonparent will act in a child’s best interest.

2. Hamilton v. Duvall et al., 563 S.W.3d 697 (Ky. App. 10/26/2018)

a. Daviess Co. Family Court.
b. Father of child is deceased. Mother appealed the trial court’s ruling that her constitu-

tional rights to make decisions regarding her child must give way to the statutory right of 
paternal grandparents to visit with the child. COA reversed, holding “no special factors 
or	circumstances	exist	to	overcome	the	presumption	that	mother	acted	in	the	child’s	best	
interests regarding the time spent with grandparents.”

c.	 Mother	did	not	dispute	the	factual	findings;	rather,	she	argued	family	court	erred	in	over-
ruling her parental decision to limit the time child spends with the grandparents to every 
other weekend. Mother argued the family court erred by essentially making grandparents 
co-parents	with	an	award	of	visitation	pursuant	to	the	Guidelines	without	first	finding	the	
child was harmed by refusing more visitation or that the visitation allowed by her was un-
reasonable. The appellate court cited Troxel v. Granville and Walker v. Blair. COA stated 
there was nothing in the record that indicated Mother did anything other than act in the 
child’s best interests, including limits on the time allowed the grandparents.

d.	 COA	also	stated	that	the	trial	court	failed	to	make	findings	that	the	GPs	had	assumed	the	
father’s child support obligation per KRS 405.021(3).

3. Robison et al. v. Pinto et al., 2019-CA-000435-ME (Ky. App. 9/27/ 2019),to be published, 
2019 WL 4724761, currently on discretionary review, 2019-SC-000615

a.	 Pulaski	Circuit	Court.
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b. Case at bar is distinguishable from Walker and Troxel – “Language utilized by the legis-
lature has provided a narrow avenue for a petition grandparent to be granted visitation. It 
allows for a possibility of court ordered visitation only if a parent of the child is dead and 
if	the	grandparent	proved	a	factor	showing	a	significant	relationship	with	the	child	or	the	
child is likely to be harmed due to the loss of the relationship. This is a unique remedy for 
a	rare	and	tragic	set	of	events	which	protects	an	existing	relationship	of	the	child.”

4. Blackaby v. Barnes, 2019-CA-000292-ME (Ky. App. 9/6/2019), to be published, 2019 WL 
6646463, not yet final

a. Shelby Circuit Court.
b. Grandparent visitation rights do not survive adoption if those rights are not established 

prior to the adoption.

CHILD SUPPORT

Income Beyond Guidelines

1. Normandin v. Normandin, 2016-CA-000392-MR (Ky. App., 6/1/18) (to be published) (not to 
be reported, 2018 WL 2450534); discretionary review pending, 2018-SC-000451

a. Oldham Circuit Court.
b.	 The	parties’	income	exceeded	the	guidelines.	The	trial	court	concluded	the	Restricted	

Stock Units should not be considered part of his income (as described above under mari-
tal property/maintenance). The trial court found each child participated in one normal 
extracurricular	activity	each,	attended	public	school,	and	had	no	extraordinary	medical	
needs. Wife’s appeal to increase child support was unfruitful; the COA found that the 
children’s needs were within the reasonable needs contemplated by the child support 
guidelines.

Modification

1. Wilson v. Inglis, 554 S.W.3d 377 (Ky. App. 7/6/2018)

a. Ohio Circuit Court
Parties	of	one	child	never	married	or	cohabitated.	Trial	court	concluded	that	child’s	growth,	

child’s	desire	for	private	coaching,	the	expenses	related	to	child	playing	on	travel	basket-
ball team, Mother’s need for a vehicle, and the maintenance that Mother’s home needed 
constituted material changes in circumstances that were substantial and continuing.

b. Father argued that these circumstances were present and rejected by the trial court in 
2015; Wife conceded in her 2016 motion to modify that there had been no real change in 
circumstances,	but	she	had	“researched	actual	amount	of	the	expenses	more	extensively	
than	[she]	did	for	the	previous	modification	hearing.”	Husband’s	timesharing	with	the	
child had been reduced. Trial court granted Mother’s motion to modify child support by 
ordering Father to pay $2,400 more per month in child support.
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c. Issues:
i.	 Whether	the	trial	court’s	finding	that	Mother	established	a	substantial	and	continuing	

material change in circumstances was supported by substantial evidence;
ii. Whether the trial court abused its discretion by failing to consider either the amount 

of child support he paid for two prior born children or the amount he paid for this 
child’s	health	insurance	and	medical	expenses;	and

iii. Whether the trial court’s conclusion that it would be unfair to the child for Father to 
support a lifestyle substantially below his own was an abuse of discretion?

d. Holding:
i.	 Mother	was	required	to	definitively	establish	that	a	material	change	in	circumstances	

that was substantial and continuing had occurred since 2015 order per Howard v. 
Howard, 336 S.W.3d 433 (Ky. 2011) and KRS 403.213(1). There had been very little 
change	since	the	2015	order.	COA	held	that	producing	more	comprehensive	financial	
information in 2017 than she did in the 2015 hearing does not necessarily equate to a 
change in circumstances.

ii.	 The	fact	that	Father’s	parenting	time	was	reduced	does	not	support	a	finding	of	a	
change in circumstances that is substantial and continuing. The parties had an acri-
monious relationship, and Mother had been found in contempt for interfering with 
Father’s parenting time. Father had told the court he believed it was in the child’s 
best interests for him to voluntarily limit his time with the child in an attempt to 
reduce familial friction and emotional harm to the child.

iii. It was abuse of discretion to fail to give Father credit for his two prior born children.
iv. The court was not required to take into consideration the very high income of Father 

or	examine	the	style	of	living	that	his	income	provides.	The	parties	never	married	or	
cohabitated. The child’s limited time with Father weighs against Mother in any argu-
ment that the child had become accustomed to that lifestyle. Thus, the Court misin-
terpreted the dicta in McCarty v. Faried, 499 S.W.3d 266 (Ky. 2016). Also, Faried 
did not grant the family court any more discretion than the trial court already had in 
2015	when	the	combined	income	of	the	parties	exceeds	the	highest	level	of	the	child	
support guidelines.

v.	 The	family	court	failed	to	set	forth	substantial	evidence	supporting	its	finding	that	
Mother met her burden of demonstrating a material change in circumstances had oc-
curred since the prior order. The case was vacated and remanded.

2. Roper v. Roper, 2018-CA-000979-ME, (Ky. App., 11/8/19), modified 01/17/20, to be pub-
lished; not final, 2019 WL 7597585

a. Boone Circuit Court.
b. Husband appealed, contending trial court lacked subject matter jurisdiction over the divi-

sion of marital property, maintenance, child support, custody, and timesharing because he, 
Wife, and their four children were residing in TX at the time the decree was entered. (The 
parties	relocated	due	to	his	job	at	Toyota	being	relocated	after	the	filing	of	the	divorce	pa-
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perwork.	The	parties	were	aware	that	the	job	would	be	relocating	for	approximately	two	
years before that came to fruition.)

c. The court did enter a temporary support order, which the appellate court stated would 
qualify	as	a	child	support	order.	The	modification	occurred	post-decree	when	the	parties	
had already relocated. However, the court found that there was jurisdiction under UIFSA 
because of consent.

d. COA held trial court had jurisdiction under UIFSA because the parties did consent to the 
trial court’s retaining jurisdiction to modify child support because under the initial decree, 
the	parties	specifically	stated	“the	parties	agree	that	the	issues	of	property,	spousal	sup-
port, and child support are outstanding and shall be reserved upon by this court.” Thus, 
the	trial	court	had	continuing,	exclusive	jurisdiction	to	modify	the	child	support.	Affirmed	
by	modification	Jan.	17,	2020.

3. Brannock v. Brannock, 2018-CA-001202-MR (Ky. App., 11/8/2019), to be published, 2019 WL 
5850420, not yet final

a. Scott Circuit Court.
b.	 PSA	provided	that	child	support	could	not	be	modified	except	by	written	agreement.	Par-

ties reconciled after divorce and cohabitated with each paying costs of the home. After 
separation, Father sought order which absolved him of any arrearages that had accrued 
during	the	cohabitation.	Trial	court	did	not	address	PSA	clause;	COA	found	that	Father	
had established that parties had an agreement to modify per Whicker. COA also recog-
nized	trial	court’s	finding	of	estoppel	by	acquiescence	to	be	equitable	estoppel.

Intrastate Jurisdiction

1. Martin v. Com. of Ky., et al., 583 S.W.3d 12 (Ky. App. 5/10/2019), discretionary review de-
nied, 9/18/2019

a. Nelson Circuit Court.
b.	 Parties	were	divorced	by	decree	of	Hardin	Circuit	Court	which	established	child	support	

at	$-0-.	Child	Support	Unit	in	Nelson	County	filed	action	to	enforce	child	support	based	
on Mother’s representation that Father had not paid any amounts. The complaint failed to 
note the Hardin Circuit Court decree. Father appealed trial court’s order that established 
an obligation of $161/month + $25/month toward arrearage. COA held that the child sup-
port	unit	should	have	filed	a	motion	to	intervene	in	the	Hardin	County	action	and	that	this	
should	have	been	evaluated	as	a	modification,	not	as	an	establishment.

Income Defined

1. Hanson v. Gerding, 2017-CA-001368-ME (Ky. App. 6/22/2018), not to be published, 2018 WL 
3104486

a. Boone Circuit Court.
b. Capital gains = income for child support.
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Deviation from the Guidelines

1. Keith v. Keith, 556 S.W.3d 10, (Ky. App. 7/27/2018)

a. Meade Circuit Court.
b. Facts:

i.	 Parties	had	three	children	during	marriage.
ii.	 DRC	recommended	joint	custody	with	equal	timesharing.	Based	on	equal	timeshar-

ing,	DRC	recommended	deviation	from	c/s	guidelines.	Also	recommended	dividing	
children’s	healthcare	expenses	in	proportion	to	incomes,	with	dad	at	76%	and	mom	
and	34%.	Based	on	dad’s	greater	income	and	contribution,	DRC	recommended	allo-
cating	tax	exemptions	to	Dad.	DRC	recommended	each	party	be	responsible	for	his/
her own childcare costs. These recommendations were adopted by the trial court

c. Holding: No abuse of discretion found in allocation of childcare costs. The trial court 
deviated from the child support guidelines based on equal parenting time; thus, the trial 
court	had	a	basis	for	deviating	from	a	proportionate	division	of	childcare	expenses.	Also,	
Mother did not provide any evidence that the trial court’s decision was unjust or unrea-
sonable for this particular case.

2. Nelson v. Ecklar, 588 S.W.3d 872 (Ky. App., 8/30/2019), discretionary review denied, 
12/13/2019

a. Kenton Circuit Court.
b.	 Father	appeals	from	trial	court’s	order	modifying	his	child	support.	Parties	were	never	

married and are parents of one minor child. The parties entered into a parenting agree-
ment	which	stated	that	no	child	support	would	be	enforced,	and	expenses	for	fees	for	
school, sports, social activities, day care, medical or dental copays and medical/dental 
insurance premiums would be divided evenly.

c.	 In	2012,	the	parties	modified	their	agreement	making	Father	responsible	for	all	reason-
able	expenses	associated	with	the	child’s	shoes,	coats,	school,	clothing	and	formal	out-
fits,	all	school	lunches,	school	fees,	school	supplies,	field	trips,	and	other	school-related	
expenses,	birthday	parties	and	social	events	attended	by	the	minor	child,	and	haircuts.	
Father	was	responsible	for	65%	of	uncovered	health	related	expenses.

d.	 On	April	19,	2016,	Mother	filed	motion	for	child	to	attend	school	in	her	district,	to	es-
tablish a child support obligation for Father to pay, and to hold Father in contempt for 
failing	to	comply	with	prior	agreement	regarding	child’s	expenses.	Trial	court	found	
Father was responsible for 73% of the combined income and Mother responsible for the 
remaining 27%. The trial court did not give Father credit for dental and vision insurance 
premiums	for	the	child	because	no	documentation	of	those	expenses	was	presented.	Due	
to the parties’ shared parenting schedule, the trial court deemed the c/s guideline amount 
to be inequitable, so the court credited him $292.68 against his total obligation, reducing 
his monthly obligation to $584.60. The court found there was a substantial and continu-
ing change in circumstances for Father to begin paying child support at this amount, and 



A-44

UK/CLE 22nd Biennial Family Law Institute

the	15%	change	was	met	because	Father	was	paying	approximately	$319.58	per	month	
toward	the	child’s	expenses	in	lieu	of	child	support.

e.	 On	appeal,	Father	argued	that	the	family	court	erred	in	finding	a	material	change	in	cir-
cumstances	that	was	continuous	and	substantial	requiring	modification	of	the	parties’	pre-
vious	agreement	regarding	the	child’s	expenses,	that	the	family	court	incorrectly	allocated	
the base amount of child support between the parties, and that the family court erred in 
failing to follow the parties’ agreement regarding provisions of health insurance for the 
child.

f.	 COA	held	that	a	material	change	in	circumstances	required	a	modification	of	Father’s	
child support obligation. Father argued that the 15% deviation was hard to ascertain be-
cause of the nature of the prior agreement. The Court was unpersuaded by this argument 
because it directly contradicts the reasoning in Tilley and would undermine the control 
family courts retain over child support, even when parties enter into agreements. Tilley 
held that where there was at least a 15% discrepancy between the guidelines and the 
non-custodial	parent’s	existing	child	support	obligation,	the	existence	of	this	fact	standing	
alone creates a rebuttable presumption that there is a material change in circumstances 
pursuant to KRS 403.213(2).

g.	 Regarding	the	base	amount,	Father	argues	he	should	have	been	assigned	only	50%	of	the	
total obligation because the parties share equal timesharing with the child. COA stated 
that this argument has no support in either fact or law. The base monthly child support 
obligation is allocated to each parent in proportion to that parent’s respective percentage 
of the monthly adjusted parental gross income.

h.	 Regarding	the	health	insurance	of	the	child	in	the	parties’	agreement:	The	parties	agreed	
Mother would provide health insurance for the child through her employer, but that if a 
parent’s	employer	offered	a	less	expensive	health	insurance	plan	with	similar	or	better	
benefits	for	the	child,	that	parent	would	be	responsible	for	maintaining	health	insurance	
for the child. At the time of the hearing, Mother was able to continue to provide health 
insurance,	while	Father	was	not.	While	Father’s	fiancé	may	have	the	ability	to	add	the	
child to her insurance plan, such an occurrence was not contemplated by the agreement of 
the parties. Thus, the family court properly abided by the agreement of the parties.

3. Dohn v. Miller, 2019-CA-00171-ME, (Ky. App.,9/27/2019), not to be published, 2019 WL 
4732513

a.	 Jefferson	Circuit	Court.
b.	 Trial	court	did	not	deviate	from	the	C/S	guidelines	when	parties	exercised	an	equal	time-

sharing	schedule.	COA	affirmed	and	held:	Courts	have	used	the	provision	in	403.211(3)
(g) to	deviate	from	the	guidelines	when	equal	timesharing	is	exercising;	however,	a	trial	
court is not required to deviate from the guidelines under these circumstances.
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Other Support Available—Social Security Benefits

1 Moody v. Demala, 2017-CA-001386-ME (Ky. App., 7/19/2019), to be published, 2019 WL 
3242426; discretionary review denied, 2/12/2020, not yet final

a.	 Jefferson	Circuit	Court.
b. Mother appealed order modifying child support. Order awarded father part of the chil-

dren’s	monthly	social	security	benefits	as	part	of	child	support	payments.	The	court	deter-
mined	the	children’s	benefits	should	be	shared	beginning	November	2014.	Father	insisted	
the order should have been retroactive to August 2014.

c.	 COA	held	the	proper	standard	for	modification	is	whether	there	is	a	material	change	in	
circumstances that is substantial and continuing under KRS 403.213(1). Here, that stan-
dard	was	met	when	the	children	were	awarded	social	security	benefits,	which	is	a	form	of	
support available to the parties.

d. COA found no abuse of discretion on part of trial court. The decision to divide the chil-
dren’s	benefits	was	proper,	and	making	the	modification	retroactive	to	November	2014	
was	not	erroneous	because	Father’s	own	testimony	confirmed	that	the	pro se motion was 
filed	on	November	17,	2014.

Indispensable Party

1. Com. of Ky. ex rel., Putnam v. Polston, 2017-CA-000738-MR (Ky. App., 8/24/2018), not to be 
published, 2018 WL 4049234

a. Lyon Circuit Court
b. Appeal taken from trial court order ordering the Division of Child Support to pay $5,000 

to Appellee when the Commonwealth erroneously applied the surety bond posted by Ap-
pellee to his son’s child support arrearage. Appellee’s son was arrested for nonpayment of 
child support; Appellee posted a $5,000 cash bond.

c. Son died. After son’s death, the trial court ordered the cash bond to be applied to the ar-
rearage.	Appellee	filed	a	motion	to	intervene	for	the	return	of	the	bond	money.	The	court	
ordered the Commonwealth to remit the $5,000 to Appellee, which apparently did not 
occur.	Appellee’s	Estate	filed	motion	to	revive	the	action	and	enforce	the	court’s	previous	
order against the Commonwealth. The court entered judgment solely in the name of the 
deceased Appellee.

d. COA dismissed the appeal. The court’s judgment omitted the real party in interest, which 
was Appellee’s Estate. The Estate was an indispensable third party, and failure to name an 
indispensable party in the notice of appeal is a jurisdictional defect that cannot be rem-
edied. Browning v. Preece, 392 S.W.3d 388, 391 (Ky. 2013).
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Reimbursement of Expenses

1. Roper v. Roper, 2018-CA-000979-ME, (Ky. App., 11/8/19), modified 01/17/20, to be pub-
lished; not final, 2019 WL 7597585

a. Boone Circuit Court.
b.	 Husband	contended	trial	court	erred	in	failing	to	reimburse	him	for	children’s	expenses	

he	paid	post-separation	and	pre-divorce.	Husband	stated	Wife	claimed	she	was	too	finan-
cially strained, so he paid 100% of childcare, school lunches, haircuts, school supplies, 
clothing,	and	medical	expense.	The	supplemental	decree	did	order	Father	and	Mother	to	
calculate	the	expenses	each	had	incurred	post-	separation	on	the	children’s	extracurricular	
activities	and	uninsured	medical,	dental,	optical,	prescription,	and	copay	expenses	and	
offset	those	expenses	against	the	amount	of	child	support	each	owed	the	other.	Father	
contended	Mother	should	also	reimburse	him	for	“each	and	every”	expense	incurred	on	
the children’s behalf.

c.	 COA	disagreed.	The	bulk	of	the	expenses	he	paid	were	paid	out	of	marital	funds.	The	
only	expenses	Wife	and	Husband	were	ordered	to	share	were	the	uninsured	medicals,	and	
while	it	would	be	ideal	for	both	parties	to	proportionately	pay	for	the	expenses,	there	is	
no	requirement	for	them	to	do	so.	Not	modified	by	the	Jan.	17,	2020	modification.

ALLOCATION OF CHILD TAX BENEFIT

1. Keith v. Keith, 556 S.W.3d. 10 (Ky. App. 7/27/2018)

a. Meade Circuit Court
b.	 Parties	had	three	children	during	marriage.	DRC	recommended	joint	custody	with	equal	

timesharing.	Based	on	equal	timesharing,	DRC	recommended	deviation	from	c/s	guide-
lines.	Also	recommended	dividing	children’s	healthcare	expenses	in	proportion	to	in-
comes.	Based	on	dad’s	greater	income	and	contribution,	DRC	recommended	allocating	
tax	exemptions	to	Dad.	DRC	recommended	each	party	be	responsible	for	his/her	own	
childcare costs. These recommendations were adopted by the trial court.

c.	 Holding:	Even	though	the	parties	effectively	shared	equal	amounts	of	time	with	the	
children,	Father	was	the	non-custodial	parent	(per	IRS	guidelines)	because	he	had	fewer	
nights	than	Mother.	DRC	implied	the	children	would	benefit	from	him	being	able	to	claim	
the	tax	benefit	because	of	his	greater	income,	but	that	implied	finding	was	insufficient	to	
meet the “heavy burden” to justify why the assignment to Father inures to the children’s 
benefit.	This	issue	was	remanded
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ESTATES—INHERITANCE FROM DECEASED CHILD

Abandonment

1. Simms v. Estate of Brandon Michael Blake et al., 2017-CA-000306-MR (Ky. App. 5/11/2018), 
to be published, not to be reported, 2018 WL 5167322

a. Scott Circuit Court.
b.	 Father	appealed	trial	court’s	finding	Father	had	abandoned	the	care	and	maintenance	of	

his son during his minority, and thus was foreclosed by Mandy Jo’s Law (KRS 391.033 
and KRS 411.137) from receiving a distribution from the child’s estate or any of the pro-
ceeds recovered for his wrongful death. Father argued he was never delinquent in paying 
his court-ordered child support for the child, and thus he did not willfully abandon the 
child. Alternatively, Father argued the matter should be vacated for additional proceed-
ings because the trial court made procedural errors regarding burden of proof, presenta-
tion of evidence, and failure to appoint a neutral public administrator prior to the Mandy 
Jo’s Law Hearing.

c.	 COA	affirmed.	The	trial	court	made	a	reasonable	finding	that	Father	had	abandoned	
Child. The trial court correctly applied the preponderance of evidence standard.

d. Father argued this case was unique because “it is a posthumous determination of paren-
tal rights,” and therefore the higher standard used in termination of parental rights cases 
should have been applied. Father’s argument was rejected. The parties in a Mandy Jo’s 
Law action are private parties, and there are no constitutional rights at issue. The child’s 
death	permanently	severed	the	parent-	child	relationship.	The	matter	is	purely	financial.	
The	finding	of	abandonment	was	supported	by	the	record.	Payment	of	child	support	is	
not dispositive. Father had not taken much of a role in the child’s life prior to his move 
to Scott County, and Father virtually had no role in Child’s life after the move. Father did 
not know the name of Child’s elementary school in Louisville; Father only visited child 
twice after his move to Scott County despite Child being just an hour away from Father. 
Father only sent a few cards and gifts to child despite child’s Christmas and birthday 
cards reaching out to Father. The conclusion that Father failed to provide adequate sup-
port for the child before entry of the child support order was also supported: Mother 
testified	she	petitioned	for	paternity	because	Father	was	not	providing	her	with	child	
support. Father likely gave Mother more than $300, but the trial court found Mother’s 
testimony credible that Father did not provide enough support to meet the child’s essen-
tial needs. Father could not point to any direct evidence of having supported child prior 
to the paternity order. Father paid child support but failed to perform virtually every other 
obligation as a parent. There were 6,570 days between child’s birth and his 18th birthday. 
Father could not recall seeing child more than a few of those days, and none after Child 
turned nine. By his own testimony, Father was content knowing that Child’s stepfather 
was doing a good job parenting Child. The only thing Father ever did was pay regular 
child support after the family court ordered it. While monetary support is important, it is 
not determinative.
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e. The trial court’s failure to remove Child’s mother and stepfather as co- administrators of 
Child’s estate prior to Mandy Jo’s Law hearing was not erroneous. Stepfather should not 
have	been	listed	as	the	child’s	father.	Father	should	have	been	listed	because	he	qualified	
as	next	of	kin,	and	as	a	potential	heir,	he	was	entitled	to	notice	of	the	application	to	be	
appointed	as	co-administrators.	Mother’s	failure	to	list	and	notify	Father	was	the	first	mis-
step.

f. As it relates to this dispute, both sides are equally at fault in allowing the omission and 
misstatement to go uncorrected. Even though Father knew Mother failed to include him 
on	the	petition,	Father’s	counsel	affirmatively	represented	that	Father	might	not	object	to	
Mother’s appointment. In January 2015, Father and his counsel were put on notice of the 
potential Mandy Jo’s Law issue. This was before the wrongful death claim was settled. 
Father should have raised his concerns then. By the time Father brought the issue before 
the circuit court, there was nothing left for an administrator to do with respect to either 
the estate or wrongful death claim. Father’s delay—not the circuit court—caused proce-
dural irregularities he complains about on appeal.

DEPENDENCY, NEGLECT, AND ABUSE

Cabinet’s in Loco Parentis Powers; Separation of Powers

1. HFS v. P.B., et al., 2017-CA-001371-ME (Ky. App., 4/6/2018), not to be published, 2018 WL 
1663576

a. Daviess Circuit Court.
b.	 Cabinet	filed	appeal	to	challenge	an	order	entered	by	trial	court	after	the	family	court	

ordered	the	Cabinet	to	utilize	an	“outside,	independent	therapist	not	affiliated	with	Hope	
Hill” to treat the minor child’s psychological needs.

c.	 Issue:	Whether	the	trial	court	improperly	excluded	a	provider	for	the	minor	child	since	
the Cabinet had custody of the child?

d. Holding: Vacated and remanded. The family court was free to make recommendations to 
the Cabinet, but it erred when it ordered the	Cabinet	to	take	specific	action	with	respect	to	
the minor child’s psychological treatment.

e. Facts:
i.	 On	4/7/2017,	Mom	filed	a	DNA	petition	asserting	the	minor	child,	age	16,	was	out	of	

control and requesting removal of the child from her custody. Custody was given to 
the Cabinet.

ii. On 4/17/17, the Cabinet submitted its pre-dispositional report: Child had been placed 
in a therapeutic foster home; Mother wanted the child placed outside of her home 
until the child’s behavioral issues were controlled. Cabinet recommended return to 
parent as permanency goal. On 4/18/17, the family court entered an order of disposi-
tion wherein it ordered the child to remain committed to the Cabinet.
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iii.	 Review	date	for	6/6/17	was	set.	Prior	to	review,	Cabinet	filed	a	report	with	family	
court indicating the child had been transferred from Benchmark in Owensboro to 
Hope Hill in Mt Sterling because Benchmark was unable to meet the child’s needs 
regarding her diabetes. Cabinet recommended child remain in Cabinet custody. Fam-
ily court did not make any changes as part of the 6/6/2017 review hearing. Another 
review date of 6/27/2017 was given.

iv. Following the 6/27/2017 review, the family court entered the order referenced above. 
The order did not alter custody or the permanency goal but contained the language, 
“Child	is	to	see	outside,	independent	therapist	not	affiliated	with	Hope	Hill.	No	staff	
is to be in the room while child is seeing therapist.” Another review conference was 
scheduled for 7/18/17.

v.	 Cabinet’s	position	is	the	court	lacked	authority	to	order	it	to	perform	any	specific	
act with respect to the child’s care and treatment. The Cabinet’s motion to a/a/v was 
denied.

vi. Cabinet for Health and Family Services v. Huddleston, 185 S.W.3d 222, 223 (Ky. 
App. 2006) – family court directed Cabinet to ensure the child at issue was placed in 
certain county; COA determined the statute recognized the Cabinet—not the family 
court—stands “in loco parentis” with respect to the children committed to the Cabi-
net’s	custody,	and	by	enacting	the	statute,	the	Legislature	conferred	sole	and	exclu-
sive authority upon the Cabinet to determine the appropriate placement of a child 
committed to its care.

vii. Commonwealth v. Partin, 702 S.W.2d 51, 53 (Ky. App. 1985)—the family court 
violated separation of powers provision in Ky Constitution when it interfered with 
Cabinet’s	authority	to	act	as	the	exclusive	decision-maker	with	respect	to	the	care	
and treatment of children committed to CHFS.

viii. COA reversed, holding:
1. KRS 610.010(12) provides	that,	except	as	provided	in	KRS 635.060(4), 

630.120(5), or 635.090, nothing in this chapter shall confer upon the District 
Court or the family division of the Circuit Court, as appropriate, jurisdiction over 
the actions of the Department of Juvenile Justice or the cabinet in the placement, 
care, or treatment of a child committed to the Department of Juvenile Justice or 
committed to or in the custody of the cabinet

Neglect/Abuse/TPR Findings

1. A.L. v. CHFS, et al., 2016-CA-001529-ME and 2016-CA-001530-ME (Ky. App., 5/4/2018), not 
to be published, 2018 WL 2078025

a. Warren Circuit Court
b.	 Mother	appeals	trial	court	orders	entered	6/30/16	and	8/17/16	finding	her	children	D.L.	

neglected or abused and placing the child with paternal grandmother; and appeals orders 
entered	6/30/16	and	8/17/16	finding	other	child,	M.S.,	to	be	abused	or	neglected.	Argues	
findings	should	be	vacated	and	violation	of	her	due	process	rights
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c.	 Holding:	The	trial	court’s	finding	of	neglect	was	not	supported	by	substantial	evidence.	
The family court noted that allegations were made regarding substance abuse, harsh disci-
pline,	and	unspecified	environmental	concerns,	but	did	not	make	any	determination	as	to	
the	truth	or	falsity	of	these	allegations	by	a	preponderance	of	evidence.	Thus,	the	finding	
was not supported by substantial evidence.

d. Court did not address due process rights violation because in light of the ruling on the 
primary argument, the issue was moot.

2. CHFS v. K.S., 585 S.W.3d 202 (Ky. Sept. 26, 2019), modified 10/2/2019

a. Kenton Circuit Court.
b. COA Aug. 17, 2018 – 2018-CA-00088-ME

i. Mother appeals order terminating her parental rights, arguing the trial court lacked 
sufficient	evidence	to	find	that	the	child	was	neglected	and	that	the	best	interests	of	
the	child	would	be	served	by	termination,	and	asserting	that	there	was	insufficient	
evidence to satisfy the statutory grounds for termination. Mother was diagnosed 
as autistic and had an IQ score of 65, which bordered mental retardation. Mother 
argued she could not have been found to have neglected the child because she had no 
intent.

ii. Appellate court vacated and remanded, holding that for a parent to neglect a child, he 
or she must intend to do so. In this case, the facts implicated dependency. Therefore, 
the court could not terminate on basis of neglect. Dependency = unintentional acts.

c.	 Supreme	Court	reversed	and	found	that	the	finding	that	the	child	had	transitioned	from	
dependent	child	to	neglected	child	was	proper.	Also,	statute	defining	abused	or	neglected	
child	(specifically,	a	child	whose	health	or	welfare	is	harmed	when	parent	fails	to	make	
sufficient	progress	toward	identified	goals	as	set	forth	in	the	case	plan)	does	not	contain	
an intent requirement
i. J. Buckingham, in writing the majority opinion, stated that Mother did not raise the 

objection	that	she	was	not	being	offered	adequate	services	and	that	the	issue	was	
waived and could not raise that issue on appeal.

ii. J. Lambert in separate dissent opined that the Americans with Disabilities Act applies 
in DNA cases when parents have disabilities. J. Lambert did not believe that there 
was substantial evidence to support termination, arguing the trial court merely relied 
on the IQ test. (The CATS assessment was not admitted, and a parenting assessment 
was never completed.). J. Lambert believed that the trial court relied on the assump-
tion that someone with a low IQ score could not parent a child. The majority dis-
agreed that the trial court relied only on the IQ score.

3. CHFS, et al. v. P.W., 2019-SC-000020-DGE, CHFS et al, 582 S. W. 3d 887 (Ky. 8/29/2019), 
modified 10/2/2019

a. Fayette Circuit Court.
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b.	 Cabinet	appeals	COA’s	decision	reversing	TPR,	finding	that	Mother	did	not intend to ne-
glect or abuse the children. COA cited to K.S., which is a similar case discussed directly 
above.

c.	 SCT	reversed	and	remanded	to	COA	to	determine	whether	sufficient	evidence	supported	
the termination of parental rights. Quoting K.S., the SCT held, “The Court of Appeals 
held that ‘for a parent to abuse or neglect a child, she must intend to do so.’ We disagree. 
We	find	nothing	in	the	plain	language	of	the	statute	or	in	our	precedent	requiring	a	trial	
court	to	find	that	a	parent	intentionally	abused	or	neglected	her	child.”

d. SCT further held that the COA “did not require an intentional act in its holding. It held 
that ‘for a parent to abuse or neglect a child, she must intend to do so.’ This is requiring 
an intentional result—that the parent intend that the result of their actions be that the child 
is	abused	or	neglected.	We	are	explicitly	overruling	that	holding	today.”

4. S.J. v. Com. of Ky., et al., 2019-CA-000555-ME; S.J. v. Com. of Ky., et al., 2019-CA-000-582 (Ky. 
App. 01/31/2020), to be published, not yet final, 2020 WL 499727

a. McCracken Circuit Court.
b. Mother left children in the care of a friend in MO; the friend traveled out of state with the 

children	and	left	them	unattended	in	KY.	Mother’s	children	were	found	unattended	in	Pa-
ducah, KY. Cabinet found Mother was in MO; Mother informed Cabinet she did not have 
available transportation and could not immediately travel to KY to take custody of her 
children.	Cabinet	filed	petitions	for	removal	and	notified	Mother	the	hearing	was	sched-
uled for 5/9/2017. Mother did not appear. The children were placed in the custody of the 
Cabinet. On 5/31/2017, Mother was arrested in MO. Mother stated she was on her way to 
KY on 5/31/2017 to obtain the children when she had a vehicle accident that resulted in 
her arrest. Mother wrote letters to the children, but the Cabinet did not allow those letters 
to be given to the children per the recommendation of the children’s counselor.

c. Trial Court terminated Mother’s parental rights partially on the basis of abandonment. 
COA reversed, stating that Mother had not abandoned the children for 90 days. Gener-
ally, abandonment is demonstrated by facts or circumstances that evince a settled purpose 
to forego all parental duties and relinquish all parental claims to the child. Here, there 
was no evidence that Mother knew how— or had the ability to—communicate with the 
Cabinet before the Cabinet initiated contact with Mother. Once the Cabinet did contact 
Mother, Mother wrote letters to the children that were not delivered to the children. Thus, 
there is not clear and convincing evidence Mother’s actions while incarcerated amounted 
to abandonment. Incarceration alone can never be construed as abandonment as a matter 
of law. Mother was also taking parenting classes and working towards her GED while in-
carcerated. There is no evidence Mother was refusing to complete any aspect of her case 
plan that she actually had the ability to complete while incarcerated.

d.	 COA	also	found	error	in	the	finding	that	Mother	did	not	properly	care	for	the	children	un-
der 625.090(2)(e) and (g). Mother	testified	the	children	were	in	her	care	when	she	was	not	
incarcerated, and they never lacked food, shelter, or clothing. While there was evidence 
the children had elevated lead levels and one child needed dental care, the Cabinet never 
linked	those	issues	to	Mother’s	care.	Mother	also	testified	she	was	employed	prior	to	her	
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incarceration; she believed she could regain that job. The Cabinet did not investigate the 
children’s living condition before the temporary removal proceedings, so Mother’s testi-
mony was uncontroverted.

Truancy

1. Com. v. H.K., et al., 2019-CA-000775-ME (Ky. App., 12/20/2019), to be published, not yet 
final, 2019 WL 6974150

a. Kenton Circuit Court
b. Commonwealth appealed summary dismissal of DNA petition brought due to kindergar-

tener’s	excessive	absenteeism	from	school.	COA	affirmed,	holding	that	there	can	be	no	
educational	neglect	of	a	child	for	excessive	absenteeism	who	is	not	required	by	law	to	
attend school. KRS 158.030 states that any child who is 6 or becomes 6 by August 1 shall 
attend public school, but a child who is 5 by August 1 may enter a primary school pro-
gram.	The	child	in	this	case	was	only	five	years	old	when	she	was	enrolled	in	Kindergar-
ten.

Expert Witnesses

1. CHFS v. H.C., 581 S.W.3d 580 (Ky. 2019)

a. Harrison Circuit Court.
b.	 CHFS/DCBS	filed	juvenile	DNA	petition	against	mother.	Harrison	Circuit	Court	made	a	

finding	of	neglect,	denied	mother’s	expert	funding	request,	and	entered	final	disposition	
placing child in the custody of maternal grandparents. Mother appealed. COA reversed 
on	the	expert	funding	decision.	Cabinet	sought	discretionary	review.	SCT	held	counsel’s	
misreading of the date of notation of service of the judgment that placed child in the 
custody	of	her	maternal	grandparents	was	not	the	type	of	excusable	neglect	that	would	
extend	the	30-day	period	for	filing	notice	of	appeal.	COA	order	vacated;	Harrison	Family	
Court order reinstated.

2. K.S. v. Com. of KY, et al., 2018-CA-000172-ME (Ky. App. 10/25/ 2019), to be published, 2019 
WL 5460646, not yet final

a. Calloway Circuit Court.
b.	 In	DNA	cases,	as	issue	of	first	impression,	indigent	parent’s	right	to	counsel	in	juvenile	

DNA	cases	includes	reasonably	necessary	expert	assistance.	Additionally,	criteria	for	
withdrawal by father’s appellate counsel had not been met.

Appeal of Findings

1. J.E., et al. v. CHFS, et al., 553 S.W.3d 850, (Ky. App., 6/29/2018)

a. Warren Circuit Court.
b.	 In	DNA	cases,	the	disposition	is	the	final,	appealable	order—not	the	adjudication.
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2. CHFS, et al., v. R.S., et al., 570 S.W.3d 538, (Ky., 12/13/2018), rehearing denied, 4/18/19

a. Clark Circuit Court.
b.	 COA	Nos.	2016-CA-001763-MR	and	2016-CA-001764-MR.
c. Appeal from disposition order requiring Mother’s in-home supervision of Father’s time 

with	the	children	at	all	times.	Father	had	history	of	criminal	convictions	for	sexually	
abusing his underage half-brother and failure to comply with conditions of probation.

d. SCT reversed COA. Framed the issue as whether the trial court abused its discretion in 
determining that father should not be left alone with his underage male children, particu-
larly considering a psychological evaluation, having some inconsistencies, rendering him 
at	“low	risk”	for	reoffending.	SCT	held	that,	under	the	circumstances,	it	cannot	find	the	
trial	court	abused	its	discretion.	SCT	acknowledged	that	sex	offender	registrant	status	
alone	does	not	automatically	equate	to	a	finding	of	neglect	under	KRS 600.020. But under 
the circumstances, the trial court’s supervision requirement was not an abuse of discre-
tion.

3. M.M. v. Com. of Ky., et al., 590 S.W. 3d 836 (Ky. App. 11/22/2019)

a. Allen Circuit Court.
b. Appeal dismissed for failure to join Cabinet for Health and Family Services as a party 

when	appealing	findings	from	disposition	order.

Immigration and Nationality Act

1. CHFS v. N.B.D., 577 S.W.3d 73 (Ky. 6/13/2019), corrected 7/3/2019; petition for certiorari 
docketed to U.S. Sup. Ct. 11/18/2019

a. Campbell Circuit Court.
b.	 Trial	court	declined	on	jurisdictional	grounds	to	make	findings	under	the	INA	relating	to	

an undocumented juvenile immigrant’s application for permanent residency. The child 
was born in Guatemala and resides in Kentucky.

c.	 COA	reversed	and	remanded.	Kentucky’s	jurisdiction	is	defined	in	KRS 23A.100(1) and 
(2). DNA actions are delineated in KRS Chapter 620. In KRS 23A.110,	the	legislature	ex-
plained that, “The additional jurisdiction of a family court . . . shall be liberally construed 
and applied to promote its underlying purposes, which are as follows: . . . To assure an 
adequate remedy for children adjudged to be dependent, abused, or neglected.” The Court 
found	that	without	the	requisite	findings	from	the	trial	court,	the	child	would	be	unable	to	
proceed with SIJ application and may possibly face deportation, and the failure to make 
findings	relevant	to	SIJ	status	“effectively	terminates	the	application	for	legal	permanent	
residence,	clearly	affecting	a	substantial	right.”	Cabinet	appealed.

f. KY SCT reversed the COA and held that courts are not required to make special im-
migrant	juvenile	findings	unless	evidence	from	potential	hearing	is	relevant	to	child’s	
best interests; the circuit court was not required to conduct an SIJ hearing. Under proper 
circumstances,	state	courts	are	empowered	to	make	additional	findings	as	to	SIJ	status.
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Placement

1. G.P. v. CHFS, et al., 572 S.W.3d 484, (Ky. App. 3/15/2019)

a. Kenton Circuit Court.
b. Father appealed trial court’s order committing son to the Cabinet. Father urged that cus-

tody be awarded to his estranged wife, who is the child’s stepmother. Father tried making 
his	wife	the	guardian	of	the	child	by	executing	a	POA.	CHFS	approved	and	proposed	
the wife as the child’s custodian. Alternatively, father suggested three blood relatives as 
potential custodians.

c.	 COA	affirmed.	The	POA	was	not	in	the	record,	so	the	appellate	court	could	not	confirm	
what	it	said,	what	it	purported	to	do,	or	whether	it	was	properly	executed.	When	the	trial	
court	signed	the	ECO,	service	had	not	been	effectuated	on	either	of	the	child’s	biologi-
cal	parents,	and	no	relatives	had	been	identified	as	prospective	custodians.	Thus,	the	trial	
court’s	choices	were	extremely	limited.	Father	was	in	jail;	Mother	could	not	be	located.	
Stepmother was a “stranger” to the court because she was unrelated to the child. Further, 
there was no argument that the child’s stepmother had standing to seek custody of the 
child. The three alternative relatives Father proposed were inappropriate.

d. “While CHFS must consider relative placement over other options, it is not required to 
choose relative placement over other options.”

STATUS OFFENSES

Due Process

1. C.F. v. Com., 560 S.W.3d 528, (Ky. App., 10/5/2018)

a.	 Jefferson	Circuit	Court.
b. Minor child appealed family court’s order committing him to the Cabinet. Case stemmed 

from habitual truancy under KRS 600.020.	Child	was	not	afforded	disposition	hearing	that	
met the statutory dictates of KRS 630.120(3) or the due process right to a meaningful and 
fair proceeding.

c.	 “The	question	of	what	constitutes	sufficient	due	process	for	a	status	offender	dispositional	
hearing has never been directly addressed by Kentucky courts. However, a basic tenet 
of due process is each party must be permitted the opportunity to present and controvert 
evidence. Certainly, there is evidence C.F. is continuing the conduct which caused ini-
tiation of this action and commitment may be the only means to adequately address his 
needs. However, this Court cannot say it was harmless beyond a reasonable doubt to deny 
C.F. the opportunity to controvert this conclusion, especially in light of C.F.’s request for 
a hearing.”

d.	 See	new	FCRPPs	treatment	of	status	offenses.
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TERMINATION OF PARENTAL RIGHTS

1. A.M. v. A.N.P., et al., 2015-CA-00439-ME, & A. M. v. A.N.P., et al., 2018-CA-000350-ME, (Ky. 
App., 4/6/2018), not to be published, 2018 WL 1662702

a.	 Jefferson	Circuit	Court.
b. Mother appealed judgment terminating her parental rights and allowing stepmother to 

adopt.
c. Facts:

i. Children were born in 2003 and 2004. Mother and Father were never married; their 
relationship ended in 2004, shortly after youngest child was born.

ii. Initially, joint custody with children primarily residing with Mother; Stepmother 
became involved in children’s lives in 2010.

iii. The children began residing primarily with Father in March 2011.
iv. In June 2011, Cabinet became involved and alleged domestic violence between 

Mother	and	her	paramour	and	drug	use	in	her	home.	KSP	were	called	to	Mother’s	
home 4-5 occasions due to domestic violence that occurred with the children present 
prior	to	the	petition.	Children	began	exclusive	care	by	Stepmother	and	Father	in	July	
2011.

v. Stepmother and Father married in October 2012.
vi.	 Stepmother	filed	Petition	to	Adopt	children	in	July	2014;	at	time	of	hearing,	she	had	

been caregiver for children for over four years, including being active in children’s 
school	and	involved	in	children’s	daily	activities.	Children	had	been	in	exclusive	
care	of	Stepmother	and	Father	since	July	2011	(when	Cabinet’s	Petition	was	filed).	
Mother did not consent to adoption. Mother did not begin to address her addiction 
until	September	2014	when	she	began	treatment	at	The	Healing	Place	after	being	ar-
rested	for	trafficking	meth.

vii.	 At	the	December	2014	trial,	extensive	testimony	was	presented,	including	testimony	
from Mother about her alcoholism, addiction, and attempt to rehabilitate.

viii.	Once	petition	was	filed	(July	2011)	Mother	was	limited	to	“therapeutic	visitation”	
with the children, and as a prerequisite for those visitations, Mother was ordered to 
complete certain classes and therapy sessions. Mother admitted that she never fully 
completed any of them. Mother did not complete any of the directives ordered in 
previous	court	orders,	such	as	attending	BIP,	completing	the	AP	assessment,	and	at-
tending parenting classes.

ix.	 Mother	admitted	she	did	not	provide	any	support—financial	or	otherwise—for	the	
children	for	3+	years.	Mother	presented	no	evidence	to	contradict	the	court’s	finding	
she abandoned the children.

x.	 Trial	court	found	requirements	for	involuntary	termination	to	be	met	and	allowed	
Stepmother to adopt children.
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d. Issues: Whether the trial court erroneously terminated Mother’s parental rights because 
the children were not properly adjudicated to be abused or neglected and whether the 
termination was supported by clear and convincing evidence.

e.	 Holding:	Trial	court’s	decision	was	affirmed.
i. KRS 199.500(4): Allows for adoption without consent of living bio parent if “it is 

pleaded and proved as part of the adoption proceedings that any of the provisions of 
KRS 625.090 exist	with	respect	to	the	child.”

ii. KRS 625.090:	Requires	satisfaction	by	clear	and	convincing	evidence	of	a	three-part	
test before parental rights may be terminated.
1.	 First,	children	must	have	been	found	to	be	abused	or	neglected	as	defined	by	KRS 

600.020.
2. Second, termination must be in the child’s best interest
3.	 Third,	trial	court	must	find	at	least	one	ground	of	parental	unfitness.

iii. Court found that the children were properly adjudicated abused and/or neglected.
iv. Stepmother proved the termination elements by clear and convincing evidence.

2. CHFS, on behalf of minor child, C.R. v. C.B., 556 S.W.3d 568, (Ky., 9/27/2018)

a. Clark Circuit Court.
b. Trial court found child to be neglected. Father and Mother had lived together but never 

married. Mother had previous case plan with Cabinet regarding another child. Father 
had previous involuntary termination of parental rights case with the Cabinet involving 
other	children.	(Father	later	testified	he	was	not	the	biological	dad	of	those	children,	but	
the	trial	court	found	that	in	those	TPR	cases,	he	held	himself	out	to	be	the	father	and	his	
rights were terminated based on his substance abuse issues.) In late 2016, Father be-
gan	attending	suboxone	clinic.	Father	admitted	to	using	heroin,	Percocet,	and	off-street	
suboxone.	Mother	also	had	history	of	substance	abuse	problems.	Child	was	born	on	
8/5/16.	Child	tested	positive	for	suboxone,	had	low	oxygen	intake,	mild	retractions,	and	
hip dysplasia. Child was placed in care of maternal grandmother, who was to supervise 
Father’s and Mother’s contact with the Child. Case plan required Father to call Cabinet 
three	times/week	for	random	drug	screens,	continue	attending	the	suboxone	clinic,	and	
follow all treatment recommendations and take all medications as prescribed, and to have 
only	supervised	contact	with	the	child.	Post-adjudication,	Father	tested	positive	for	Ga-
bapentin	w/o	prescription,	failed	to	call	the	Cabinet	for	random	testing,	left	office	prior	to	
providing	a	testing	sample	on	two	occasions,	and	continued	to	test	positive	for	suboxone	
although	not	currently	receiving	suboxone	prescriptions.	(Father	said	he	“stretched”	his	
prescription	of	suboxone	to	keep	from	getting	sick).	Cabinet	filed	petition	on	11/29/2016	
seeking	a	finding	of	abuse	or	neglect.

c. At adjudication hearing on 4/13/17, trial court found that petition was proved by a pre-
ponderance and adjudicated the child to be neglected due to risk of harm associated with 
Father’s substance abuse.
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d. COA, in reversing, found that Cabinet’s evidence was speculative and did not rise to 
preponderance level, and that Child could not have been neglected because Father never 
exercised	custodial	control	or	supervision	over	Child.

e. KY SCT reversed. KRS 600.020(1)(a) was	drafted	with	the	intention	that	exercising	cus-
todial	control	or	supervision	modifies	“other	person”;	therefore,	a	parent	does	not	have	
to	be	exercising	control	or	supervision	in	order	to	be	found	to	have	neglected	or	abused	a	
child.	Substantial	evidence	supported	the	trial	court’s	finding	of	neglect.

3. K.M.E. v. CHFS, et al., 565 S.W.3d 648, (Ky. App., 11/9/2018)

a.	 Jefferson	Circuit	Court.
b.	 Putative	father	appealed	judgments	terminating	his	parental	rights	to	two	children	and	

awarding custody to the Cabinet with authorization to place them for adoption. Father 
argued	there	was	insufficient	evidence.

c. Father admitted he was noncompliant with trial court’s orders. Father also admitted he 
did not provide children essential parental care and protection for at least 6 months, but 
he attributed that to living in Michigan.

d.	 Court	stated	Father’s	relocation	to	Michigan	was	a	choice;	“he	was	not	exiled	there.”	
Second, there were times between the time children were in the state’s care and when the 
TPR	petitions	were	filed	that	he	could	have	had	regular	contact	with	the	children,	but	he	
only	exercised	2	supervised	visits.	He	could	have	brought	the	children	food	or	provided	
them toys and clothing while in Kentucky, but he did not. He could have paid child sup-
port, but he paid nothing.

e.	 Father	challenged	trial	court’s	findings	that	he	did	not	provide	essentials	necessary	for	
the	children’s	well-being	and	that	there	is	no	reasonable	expectation	of	significant	im-
provement. Father argues he worked two jobs in Michigan and had secured housing in 
Michigan.	However,	Father	was	not	working	at	the	time	of	the	trial	or	when	the	ICPC	
was completed. The three-bedroom home he was living in with his girlfriend and her 
three children was unsuitable for his children. Father claims that he has taken many steps 
to improve his ability to parent and protect the children, but he did not produce tangible 
proof of such steps. He did not complete the abusive parenting class and refuses to admit 
he abused one child.

f.	 Father	also	argued	the	Cabinet	failed	to	make	reasonable	efforts	to	reunite	his	family.	He	
did not attend the abusive parenting class, as stated above, and would not sign the ac-
countability statement. He took nurturing classes in Michigan knowing those were not an 
adequate	substitute,	and	CHFS	offered	him	alternatives	to	allow	him	to	comply	with	the	
trial	court’s	order.	Trial	Court	affirmed.

4. F.V. v. Com., et al., 567 S.W.3d 597, (Ky. App., 12/21/2018)

a. Fayette Circuit Court.
b. COA vacated judgment terminating Father’s parental rights to two minor children.
c. Cabinet became involved because of the Mother’s	drug	use.	(The	younger	child	testified	

positive for heroin and codeine at birth.) Cabinet involvement was not due to Father’s 
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history	of	alcohol-related	offenses.	Although	Father	did	not	initially	work	a	case	plan,	the	
Court	was	unwilling	to	find	that	there	is	no	unreasonable	expectation	of	improvement.	
Father attended AA classes, completed parenting classes, attempted contact with Cabinet 
while	he	was	detained,	and	requested	assistance	from	an	immigration	officer	in	doing	so.	
Once released, Father promptly contacted his case worker and made repeated requests 
for visitation with children. He attended substance abuse assessment and was attending 
recommended classes at the time of trial. “The statute does not require that a parent com-
pletely eradicate all problems immediately. But it does require that the Cabinet prove by 
clear	and	convincing	evidence	that	there	is	no	reasonable	expectation	of	improvement.	It	
has utterly failed to do so.”

d. Father’s failure to enroll the child in preschool did not support termination under KRS 
625.090(2)(e) or (g) because preschool is not compulsory.

5. C.J. v. M.S. et al., 572 S.W.3d 492, 2018-CA-000425-ME (Ky. App. Mar. 29, 2019) (to be pub-
lished)

a.	 Pike	Circuit	Court.
b. Mother appealed orders terminating her parental rights and allowing Appellees to adopt 

her	children.	Mother	filed	Anders brief. Appellees brought the action, so this is a termina-
tion governed by KRS 199 instead of KRS 625. Appellate court found that the adoptive 
parents were eligible to adopt the child and that the statutory prerequisites for adoption 
were	satisfied.	Mother’s	testimony	supported	the	conclusion	that	for	a	period	of	not	less	
than	six	months,	Mother	has	been	substantially	incapable	of	caring	for	Child,	and	there	is	
no reasonable likelihood that she will be able to care for Child (or herself) any time in the 
reasonable future.

6. H.H. v. M.C., et al., 2018-CA-001663-ME (Ky. App. 10/4/2019), not to be published, 2019 WL 
4897036

a. Hardin Circuit Court.
b.	 Termination	of	parental	rights	proceedings	do	not	implicate	a	Sixth	Amendment	right	to	

counsel because they are not criminal prosecutions. Accordingly, trial courts hearing ter-
mination of parental rights cases need not comply with the Faretta standard. In this case, 
Mother had completed request for appointed counsel which was not notarized. When the 
trial court asked if she were proceeding pro se, she replied that she was. COA found she 
waived	her	right	to	appointed	counsel	even	if	she	had	qualified	for	same.

Standing to Contest Termination of Parental Rights

1. P.B. et al. v. Com., 2017-SC-000360-DGE (Ky. 11/1/2018), not to be published, 2018 WL 
5732480

a. Clark Circuit Court.
b.	 Maternal	grandparent	sought	to	intervene	in	the	TPR	proceeding	at	the	trial	court.	COA	

dismissed the appeal. SCT granted discretionary review to consider if lower courts erred 
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and whether grandmother had standing to contest the underlying termination of parental 
rights action.

c.	 SCT	affirmed,	holding:	(1)	Grandparents	have	no	right	to	intervene	in	TPR;	and	(2)	The	
trial court could still consider grandmother as potential placement (?) for the children, 
along with the Cabinet’s recommendations as to placement, but the trial court was not 
bound to make grandmother a party or provide notice.

ADOPTION

1. S.B.P. v. R.L., et al., 567 S.W.3d 142, (Ky. App., 12/14/2018)

a. Lincoln Circuit Court.
b.	 Biological	father	appealed	trial	court’s	findings	of	fact,	conclusions	of	law,	and	separate	

judgment of adoption.
c. COA vacated the adoption judgment for noncompliance with KRS 199. The styling of the 

case did not include all indispensable parties; there was no proof the petition was served 
on	the	GAL	and	naming	the	GAL	as	a	Respondent	did	not	cure	the	error.	When	one	par-
ent opposes the adoption, KRS 199.510 applies, requiring completion of the CHFS inves-
tigation and report described in KRS 199.510(1).

2. E.K. et al. v. T.A. et al., 572 S.W.3d 80, (Ky. App. 3/8/2019)

a. Grant Circuit Court.
b.	 Father	filed	initial	private	petition	for	termination	of	Mother’s	parental	rights	under	KRS 

625.	Then,	Stepmother	filed	an	amended	private	petition	for	adoption	and	termination	of	
parental rights under KRS 199. Trial court dismissed for failure to join the Cabinet for 
Health and Family Services as an indispensable party.

c. COA reversed and remanded. KRS Chapter 199 governs the entirety of the Stepmother’s 
petition, which encompasses termination of parental rights under KRS 625. The nature of 
the adoption is to terminate parental rights. Thus, Chapter 199 supersedes Chapter 625. 
There is nothing in KRS 199.470 or KRS 199.480 indicating the Cabinet must be named a 
party	in	a	stepparent	adoption.	Per	KRS 199.480, the Cabinet is required to be named as a 
party-defendant only when the child is in its “care, custody, and control.”

3. A.F. et al. v. L.B. et al., 572 S.W.3d 64, (Ky. App. 3/1/2019)

a. Greenup Circuit Court.
b. The judgment terminating bio parent’s rights was entered 35 days after trial. Biologi-

cal parents appealed from trial court’s interlocutory judgment entered pursuant to KRS 
199.502 terminating the parental rights. Bio parents argued the thirty-day restriction of 
KRS 625.090(6) for rendering judgments is not limited to involuntary termination of 
parental rights actions brought under KRS 625.050 et seq. but applies as well to adoptions 
without the consent of parents brought under KRS 199.502. Thus, the bio parents argued 
the adoption petition should be dismissed.
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c. Bio parents also argued the court improperly refused to allow them to question the social 
worker	regarding	the	Cabinet	report	filed	pursuant	to	KRS 199.510, and had they been 
able to question the social worker, bio parents would have demonstrated that the report 
fails to strictly comply with the applicable statute.

d.	 Third,	the	bio	parents	argued	the	family	court’s	findings	supporting	the	termination	of	
parental rights was not based on substantial evidence.

e.	 COA	held:	With	regard	to	the	THIRTY	DAY	RESTRICTION,	625.090(6) is not applica-
ble to adoption actions under KRS 199.502, which includes a less restrictive instruction to 
the family court. Thus, the trial court was not required to issue its interlocutory judgment 
terminating parental rights within 30 days of the termination portion of the bifurcated 
hearing.

f.	 COA	held:	The	RESTRICTION	OF	SOCIAL	WORKER’S	TESTIMONY	was	not	an	
abuse of discretion. Bio parents argued the report did not include a statement as to wheth-
er the contents of the petition were true, was not dated, contained incorrect statements, 
and was prepared without the biological parents’ input. COA acknowledged that bifurca-
tion of proceedings under KRS 199.502 (where	TPR	judgment	is	entered	as	interlocutory	
order) results in bio parents having no standing to object to the report when the adoption 
itself is adjudicated. Bio parents did not object to the bifurcated proceeding, so they were 
barred from objecting to the report. Further, the court correctly limited questioning as 
to the report since the subject was termination of parental rights; not the adoption itself. 
The court was looking at the substance of the report. Lastly, the report was not erroneous 
except	for	the	fact	it	did	not	include	the	name	of	the	child	post-	adoption,	but	that	error	
itself	is	not	enough	for	the	appellate	court	to	conclude	the	report	was	insufficient.

g.	 COA	affirmed	that	the	trial	court’s	FINDINGS	WERE	SUPPORTED	BY	SUBSTAN-
TIAL EVIDENCE. While bio parents were not incarcerated, they rarely visited the child. 
Father	testified	that	the	last	time	he	saw	the	child	was	15	months	before	the	hearing.	
Mother acknowledged she had relapsed multiple times and had failed four drug treatment 
or rehabilitation programs. Her newest sobriety date was 3/15/17, a month after the adop-
tion	petition	was	filed.

DOMESTIC VIOLENCE

Committing an Act of Domestic Violence or Abuse—Definition

1. Matehuala v. Torres, 547 S.W.3d 142, (Ky. App., 4/13/2018)

a. Fayette Circuit Court.
b. Estranged Wife obtained DVO against Husband. Husband argued the trial court erred in 

issuing the DVO because none of Wife’s allegations rose to the level of domestic violence 
under KRS 403.270:	Merely	throwing	items	out	of	a	mobile	home	without	first	contacting	
Wife	was	insufficient	to	support	a	finding	that	he	committed	an	act	of	domestic	violence	
or abuse.
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c. COA agreed, reversed, and remanded. No evidence of violence or harm was presented, 
and	there	was	not	any	testimony	regarding	infliction	of	fear	of	imminent	injury,	abuse,	or	
assault.

2. Clay v. Rivera, 2019-CA-000938-ME (Ky. App. 2/14/2020), not to be published, 2020 WL 
748726

a. Oldham Circuit Court.
b. DVO entered against father who administered corporal punishment to child. Issue is 

whether corporal punishment of child is child abuse and how corporal punishment of a 
child	affects	a	parent’s	parental	right	to	exercise	reasonable	control	of	his/her	child.

c.	 COA	affirmed:	The	distinction	between	a	parental	right	to	exercise	reasonable	control	of	
his/her	child,	and	violence	sufficient	to	support	a	DVO,	is	addressed	in	KRS 403.750(1). 
Again,	the	trial	court	examines	the	facts	to	determine	if,	from	a	preponderance	of	the	
evidence, that an act or acts of domestic violence and abuse have occurred and may again 
occur.	COA	found	that	the	evidence	supported	the	DVO,	and	concluded	that	the	finding	
of	domestic	violence	did	not	run	afoul	of	Father’s	right	to	exercise	reasonable	control	
over Child.

Against Whom DVO May Be Entered; Sufficiency of Evidence

1. Dunn v. Thacker, 546 S.W.3d 576, (Ky. App., 4/13/2018)

a.	 Powell	Circuit	Court.
b. Dunn appeals decision granting petition for DVO entered on behalf of the parties’ minor 

child. Dunn argued since the DVO petition and order were against her and not her boy-
friend, who actually committed the alleged domestic violence against the child, the DVO 
was invalid.

c.	 COA	affirmed.	Dunn’s	inaction	in	the	face	of	harm	inflicted	upon	her	child	is	tantamount	
to abuse. She was aware of the abuse.

d.	 There	was	sufficient	evidence	to	enter	the	DVO	against	her.	The	only	evidence	to	the	con-
trary	was	her	own	testimony	wherein	Dunn	stated	she	previously	lied	in	her	text	messag-
es to Thacker that detailed the alleged abuse by her boyfriend. “When someone appears 
before a court and admits to lying while insisting that she is now telling the truth with 
zero corroborating evidence, a court would be rightfully suspicious of such testimony.”

2. Hawkins v. Jones, 555 S.W.3d 459, (Ky. App. 5/11/2018)

a. Hardin Circuit Court.
b.	 Hawkins	appealed	entry	of	DVO	against	her	in	favor	of	Joshua	Jones.	The	EPO	was	

entered on behalf of Jones, the parties’ child, and Jones’ other child. At the hearing, Jones 
testified	CPS	opened	a	dependency	action	in	Barren	County	and	placed	the	child	with	
him.	In	the	Petition,	Jones	alleged	Hawkins	was	aggressive	during	visitations,	acted	ag-
gressively at the child’s soccer game, made rude gestures toward him and his wife, and 
tried to intimidate his wife, causing her to be fearful. Jones requested a continuance so 
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his attorney could be present. The continuance was granted over Hawkins’ objections. 
The trial court did not allow Hawkins to complete her objection, wherein she tried stating 
that Jones is not the biological father of the child. At the second hearing, Hawkins was 
not present because she was in jail. Jones appeared without an attorney. The DVO was 
granted.

c. COA vacated and remanded. A DVO cannot be granted solely on the basis of the con-
tents of the petition, per Rankin v. Criswell, 277 S.W.3d 621, 625 (Ky. App. 2008). Due 
process	is	not	satisfied	when	a	DVO	is	granted	without	a	full	hearing,	such	as	when	
testimony is not presented or when testimony is cut short. Wright v. Wright, 181 S.W.3d 
49, 35 (Ky. App. 2005). “A party has a meaningful opportunity to be heard where the trial 
court allows each party to present evidence and give sworn testimony before making a 
decision.” Holt v. Holt, 458 S.W.3d 806, 813 (Ky. App. 2015). Since Hawkins was not 
present	at	the	second	hearing,	the	trial	court	was	not	able	to	make	a	finding	of	domestic	
violence based upon a preponderance of the evidence. The trial court was aware that her 
absence was due to incarceration, and Hawkins should have been given notice to appear 
at a future date.

3  Castle v. Castle, 567 S.W.3d 908, (Ky. App. 1/25/2019)

a.	 Rowan	Circuit	Court.
b. Husband appealed order denying A/A/V motion on DVO entered against him to have 

no	contact	with	Petitioner/Wife	or	her	two	daughters	from	previous	marriage.	Husband	
argued	the	entry	of	the	DVO	premised	on	a	sexual	assault	having	occurred	and	possibil-
ity	of	its	recurring	was	an	abuse	of	discretion	because	there	was	no	testimony	he	sexually	
assaulted	Wife	or	one	of	the	daughters,	and	there	was	insufficient	proof	he	did	sexually	
assault the other daughter.

c. COA reversed, holding that there was not a preponderance of evidence to support the 
entry of the DVO because:
i. A touching of the child’s breast some 6 months earlier was too tenuous to qualify as 

“sexual”	abuse	to	support	a	DVO,	especially	when	there	was	no	proof	or	even	an	at-
tempt	to	establish	the	touching	occurred	sexually	to	gratify	Husband	or	the	child.

ii.	 Wife	testified	Husband	told	her	any	touching	was	accidental,	and	she	gave	Husband	
the	benefit	of	the	doubt	and	did	not	report	the	incident	to	police.

d.	 The	Court	acknowledged	it	would	be	hard	to	show	gratification,	but	it	cannot	ignore	the	
legislature’s mandate. To satisfy the preponderance of the evidence standard, there must 
be evidence. Here, there was no evidence of how or why Husband grabbed his stepdaugh-
ter’s breast, nor that it progressed beyond accidental touching, nor that it was repeated.

4. Petrie v. Brackett et al., 590 S. W. 3d 830 (Ky. App. 11/22/2019)

a. Henderson Circuit Court.
b. Father appealed DVO entered against him on behalf of 16-year-old son. COA reversed 

and remanded. The family court failed to follow the statutory requirements for issuing 
a	domestic	violence	order,	and	failed	to	make	specific	findings	the	child	was	a	victim	of	
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domestic violence, that domestic violence had occurred in the past, and that it was likely 
to occur in the future. The family court did not state a basis for entering the DVO against 
Father.

Due Process

1. Tipan v. Tipan, 582 S.W.3d 70, (Ky. App. 7/26/2019)

a.	 Jefferson	Circuit	Court.
b. Daughter appealed trial court’s order dismissing petition seeking a DVO against her fa-

ther.
c. COA held that the public policy of protecting victims from abuse and the obligation to 

protect	improperly	charged	alleged	abusers,	trial	courts	must	afford	parties	a	“full	eviden-
tiary hearing” on DVO petitions. In this case, the trial court prohibited counsel from com-
pleting	direct	examination	of	the	petitioner	before	giving	a	decision,	which	was	plainly	
improper.

2. Clark v. Parrett, 559 S.W.3d 872, (Ky. App., 9/21/2018)

a. Fayette Circuit Court.
b.	 Respondent	appealed	entry	of	no-contact	DVO	entered	against	him.	Respondent	argued	

trial	court	erred	in	entering	DVO	because	he	was	not	afforded	a	full	evidentiary	hearing	
and	because	there	was	insufficient	evidence	to	support	entry	of	DVO.	The	petition	merely	
stated	she	was	afraid	of	Respondent	based	on	breakup	and	his	banging	on	her	door;	she	
did	not	provide	a	basis	why	she	was	afraid	except	they	had	not	had	any	contact	for	14	
months, and he was angry when they broke up. She alleged he had guns but did not state 
he had threatened her with them or that she was fearful he would use any gun against her. 
Neither	Petitioner	nor	Respondent	were	sworn	when	giving	testimony.

c.	 COA	vacated	and	remanded.	There	was	no	clear	and	knowing	waiver	of	Respondent’s	
due	process	right	to	a	full	evidentiary	hearing	to	have	sufficient	evidence	introduced	to	
support	the	entry	of	a	DVO.	It	is	unknown	whether	Petitioner	could	have	testified	about	
additional	matters	to	establish	Respondent	committed	DV	against	her	previously	or	
whether	his	actions	when	knocking	on	the	door	caused	“infliction	of	fear	of	imminent	
physical	injury,	serious	physical	injury,	sexual	abuse,	or	assault”	under	KRS 403.720(1), 
or whether he could have successfully rebutted such claims. There was nothing in the 
petition	or	testimony	to	support	any	finding	DV	had	occurred.

d.	 Respondent	did	file	motion	to	A/A/V.	Trial	court	attempted	to	have	Petitioner	personally	
served with the A/A/V. While a motion to A/A/V a DVO may not technically be governed 
by KRS 403.730(1)(b) and 403.735(2)(a),	to	protect	Petitioner	from	potential	DV,	the	
family	court	acted	properly	in	trying	to	make	sure	she	(Petitioner)	was	personally	served.	
Since	Petitioner	could	not	be	served,	the	trial	court	denied	the	A/A/V	motion.	The	COA	
opined that it would have been preferable for the trial court to repeat the process of con-
tinuing the hearing and reissuing a new summons until she was served in advance of the 
scheduled hearing.
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3. Thurman v. Thurman, 560 S.W.3d 884, (Ky. App., 10/12/2018)

a. Campbell Circuit Court.
b.	 Respondent	appealed	DVO	entered	at	11/22/2017	hearing.	Summons	was	issued,	but	

nothing in record indicated that he was properly served with the summons to appear. 
Summons	contained	written	notation	dated	11/20/2017	stating	that	three	different	at-
tempts	to	serve	it	had	been	unsuccessful.	Petitioner	contended	summons	was	served	on	
Respondent	at	last	known	address.	Respondent	told	Petitioner	he	was	aware	of	the	hear-
ing, and the family court “seemingly believed that the self-serving hearsay statement was 
sufficient.”

c.	 COA	vacated	and	remanded,	holding	Respondent	not	properly	served	with	summons	and	
notice of the hearing date. KRS 403.730(1)(b) states that summons in response to a DVO 
petition shall be made upon the adverse party personally. Kentucky courts have consis-
tently	held	that	mere	knowledge	of	the	pendency	of	an	action	is	not	sufficient	to	give	a	
court jurisdiction over a person.

Extension of DVO

1. Cottrell v. Cottrell, 571 S.W.3d 590, (Ky. App. 3/8/2019)

a. Shelby Circuit Court.
b.	 Petitioner	moved	to	extend	DVO	termination	date;	Respondent	was	incarcerated	and	did	

not	appear	at	the	hearing.	Trial	court	granted	the	motion.	Respondent	appealed.
c.	 COA	affirmed.	Even	though	Respondent	was	incarcerated,	he	was	not	unconditionally	

entitled	to	attend	the	hearing.	There	was	sufficient	evidence	to	warrant	extension	of	the	
DVO. Neither the statute nor due process requires an evidentiary hearing prior to the 
extension	of	a	DVO,	and	an	incarcerated	party	does	not	have	an	automatic	right	to	attend	
every	civil	hearing.	Respondent	did	not	request	transportation	to	attend	the	hearing,	so	
the	appellate	court	was	unwilling	to	say	Respondent	was	unfairly	prejudiced	by	failure	to	
provide for his attendance.

d.	 Appellate	court	agreed	with	Respondent	that	the	absence	of	any	additional	acts	of	do-
mestic	violence	and	continuing	incarceration	weigh	against	the	extension	of	the	DVO.	
However, the original acts of domestic violence were severe and deliberate, nearly killing 
Petitioner	and	their	son.

CONTEMPT

Ability to Impose Sanctions & Amount of Attorney Fees

1. Oster v. Oster, 2016-CA-000798-MR (Ky. App. 4/6/2018), not to be published, 2018 WL 
1663588

a.	 Jefferson	Circuit	Court.
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b.	 Petitioner/Mother	brings	appeal	of	order	from	trial	court	imposing	sanctions	against	her	
for contempt.

c. Facts:
i. Mother and Father divorced in MA in 2005 – Mom awarded sole custody.
ii. Father relocated to Louisville. Mother and sons moved to Louisville shortly thereaf-

ter. Father registered divorce decree in 2006 in Kentucky.
iii. 2008 – DVO against Mother on behalf of children. Court awarded sole custody to 

dad and permitted Mother supervised contact only. Subsequent no-contact DVO 
entered in 2009 against mom on behalf of children.

iv. 2011 order permitted Mother to contact boys under supervision of mental health pro-
fessional.

v.	 Mother’s	first	therapist	said	she	had	made	little	progress	due	to	her	lack	of	belief	she	
needed	treatment.	In	April	2015,	a	new	therapist	issued	a	report	that	noted	specific	
instances	during	her	calls	with	the	boys	that	upset	the	children.	Report	recommended	
limiting her contact with them to weekly, 5-10 min audio-only phone calls to be 
supervised by the therapist personally. Court included this language in 8/10/15 order.

vi. Second report on 8/19/15 noted Mother’s failure to adhere to voice-only recommen-
dations	by	using	video	features	as	well	as	exceeding	time	limits.

vii. 9/14/15 – last order entered directly on issue of Mother’s contact with boys, stating 
she shall comply with all court orders and recommendations of therapist.

viii. 2/9/16 – Dad moved for contempt due to repeated violations. Testimony established 
mom	had	been	sending	boys	texts,	even	as	much	as	93	texts	in	one	night.	Court	
found her in contempt on 4/26/16 and ordered Mother to pay Father’s attorney’s fees 
(approximately	$6,400)	expended	in	his	attempts	to	obtain	her	compliance.

d. COA held that trial court properly found her in contempt.
i. Mother was aware of the recommendations of the therapist and the orders that incor-

porated those recommendations. Mother did not deny having contact with the chil-
dren in a manner outside of those recommendations.

ii. There is no such thing as a good-faith defense to contempt under KRS 403.240 be-
cause the orders at issue here were denials of motion to modify custody; they were 
not custody decrees, temporary orders, or injunctions.

iii. The trial court appropriately limited the time of the contempt hearing: Addison v. 
Addison, 463 S.W.3d 755 (Ky. 2015) – A trial court clearly has the power to impose 
reasonable time limits on the trial of both civil and criminal cases; as a corollary to 
that power, the trial court also has the discretion to control the amount of evidence 
produced	on	a	particular	point.	Therefore,	the	trial	court	could	also	exclude	the	mi-
nor sons from testifying at the contempt hearing.

iv. The trial court relied on more evidence than the therapist’s testimony. The therapist’s 
testimony	is	corroborated	by	the	introduction	of	the	text	messages	themselves	and	
Mother’s own testimony.
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v. Lastly, when imposing attorney’s fees as a sanction, the trial court was not required 
to	make	findings	relating	to	the	parties’	assets.	Fee	shifting	authorized	by	KRS 
403.220 is not intended primarily to be punitive or sanctioning, but rather to ensure 
that dissolution and child custody proceedings are fair and not skewed in favor of 
the	party	in	the	financially	superior	position.	Rumpel v. Rumpel, 438 S.W.3d 354, 
364 (Ky. 2014). Contempt sanctions are intended to be punitive, and trial courts are 
thus vested with nearly unlimited discretion as to when and how to impose sanctions. 
Meyers v. Petrie, 233 S.W.3d 212, 215 (Ky. App. 2007).

2. Wagner v. Wagner, 563 S.W.3d 99, (Ky. App., 11/2/2018)

a.	 Jefferson	Family	Court.
b.	 Wife	filed	contempt	motion	against	Husband	for	violating	PSA	provision	requiring	Hus-

band to make monthly mortgage payment. The settlement agreement stated each party 
relied	on	the	financial	disclosures	when	reaching	the	agreement.	The	disclosures	stated	
Wife’s	monthly	income	was	$3,200	and	Husband’s	was	$6,000.	PSA	provided	Wife	was	
awarded the marital residence and Husband would make the mortgage payments “thereon 
until such time as [Wife] decides to sell the property,” and upon sale of the home, the par-
ties would divide the proceeds. Wife waived maintenance.

c. Wife argued the phrase “thereon until such time as [Wife] decides to sell the property” 
meant	that	Husband	would	make	the	payments	until	she	accepted	an	offer	on	the	home	or	
the home actually sold. Husband argued his obligation to make the payments ended when 
the home was listed for sale. The trial court denied the motion for contempt and held that 
Husband	was	correct	because	the	PSA	“says	what	it	says”	under	the	four	corners	of	the	
document theory, and there was no ambiguity.

d. The Court of Appeals reversed stating that the common meaning of the phrase compelled 
the Court to reverse. Further, listing the property in itself does not prove that Wife de-
cided	to	sell;	it	was	only	proof	that	Wife	decided	to	solicit	offers,	but	not	that	she	actually	
decided	to	sell.	The	PSA	stated	that	Wife	was	awarded	the	home	because	of	“the	needs	
of the children, as well as other considerations and concessions made herein.” The COA 
found those concessions were considerable interests in various business interests coupled 
with the fact she waived maintenance. Husband’s interpretation made little sense in view 
of this.

3. C.S., a minor child, v. Com., 559 S.W.3d 857, (Ky. App. 7/27/ 2018)

a. Breathitt Circuit Court.
b.	 C.S.,	a	minor,	was	originally	charged	with	status	offense	of	habitual	runaway.
c. COA stated that the child could not be charged with contempt because there was no valid 

court	order	entered	as	part	of	the	status	offense	case	regulating	the	child’s	future	conduct.	
Per	KRS 610.010(11), a court may only hold a child in contempt of court to enforce a 
valid court order previously issued by the court.

d.	 Contempt	of	court	is	not	a	public	offense.
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4. Nienaber v. Com., ex rel. Mercer, 2018-CA-001815-MR (Ky. App.1/24/2020), to be published, 
not yet final, 2020 WL 398797

a. Kenton Circuit Court.
b. Trial court found Mom in contempt for failing to pay $191.10/month in child support and 

$25.00 toward arrearages. This order was entered 3/20/2012. On 12/28/2016, the paternal 
grandparents were awarded permanent custody of the child.

c.	 In	2018,	the	Commonwealth	filed	motion	to	show	cause,	and	a	contempt	hearing	was	
later held. The Commonwealth alleged Mother had incurred an arrearage of $3,816.38 
as of 12/12/2018. Mother admitted she had not made a payment since 2017. Mother quit 
her job around that time due to lack of transportation. She was then incarcerated from 
the time she quit her job until Nov. 2017, and then again from March 2018 to Nov. 2018 
when	was	sent	to	a	six-month	treatment	program	for	drug	rehabilitation.

d. The trial court found Mom in contempt for the period she was not incarcerated because 
she voluntarily terminated her employment; the court sentenced her to 90 days to be 
discharged in two years on the condition she complete the inpatient treatment program. 
Counsel for Mother objected to the conditional discharge and requested that a purge of 
inpatient treatment be set. The Commonwealth objected, and the court sustained the ob-
jection. The court set a $500.00 purge payable on or before 12/31/2018. The court noted 
that Mother would not be able to work while inpatient, so realistically, the purge amount 
would be $0. Mother appealed.

e. The COA noted that there was no dispute Mother was in contempt. The appellate court 
noted that sanctions for criminal contempt are meant to punish the contemnor’s noncom-
pliance with the court’s order and to vindicate the court’s authority; sanctions for civil 
contempt	are	meant	to	benefit	an	adverse	party	either	by	coercing	compliance	with	the	
order or by compensating for losses the noncompliance occasioned. For civil contempt to 
maintain	its	civil	nature,	there	must	be	a	purge	amount	because	the	defining	characteristic	
of civil contempt is that the contemnor “carries the keys of their prison in their own pock-
ets.” The family court knew Mother had no income and would be unable to pay the purge 
before	the	deadline	because	she	would	be	in	rehab.	Based	on	the	findings,	the	appellate	
court reversed the order of contempt. The family court abused its discretion by setting a 
purge amount the court knew was impossible for Mother to accomplish.

f. Mother also appealed the court’s decision to refuse to consider a non-monetary purge. 
The appellate court found no error because in contempt cases where an obligor fails to 
pay child support, courts typically set monetary purges. Civil contempt orders are coer-
cive or are meant to compensate losses. It is unclear whether completing the substance 
abuse treatment alone would compel Mother to pay her child support.

g. Mother also argued that the family court erred in imposing a period of conditional dis-
charge. There is no case law to support this argument and the appellate court found no 
abuse of discretion.

h. Mother stated on the record she was incarcerated from Sept. 2017-Nov. 2017 and March 
2018-November 2018. However, the family court’s order stated Mother was incarcerated 
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from Sept. 2017-November 2018. The appellate court granted the family court leave to 
correct the error under Rule 60.01.

ATTORNEY FEES

1. Normandin v. Normandin, 2016-CA-000392-MR (Ky. App., 6/1/18), to be published. (not to 
be reported, 2018 WL 2450534); discretionary review pending, 2018-SC-000451

a. Oldham Circuit Court.
b.	 Trial	court	ordered	each	party	to	bear	own	attorney	fees	after	finding	that	each	had	the	

resources to do so. On appeal, Wife argued Husband conceded that he would pay her 
attorney fees for dissolution of marriage action by stating he agreed he “has the greater 
financial	resources	and	should	be	required	to	pay	the	cost	of	this	action	and	Wife’s	attor-
ney’s	fees”	in	his	Answer	to	Petition.

c.	 COA	affirmed	and	held	that	only	factual	statements	are	considered	judicial	admissions;	
the ultimate legal determination to award attorney’s fees is in the sole discretion of the 
trial court per KRS 403.220. Thus, the trial court did not abuse its discretion.

2. Smith v. McGill, 556 S.W.3d 552, (Ky., 9/27/2018)

a.	 Jefferson	Circuit	Court.
b. Mother and Father had been divorced for 11 years by Arkansas decree; Mother originally 

awarded	PRP	of	three	children.	Decree	was	registered	in	Kentucky,	and	Father	filed	mo-
tion	to	become	PRP	of	two	youngest	children.	Trial	court	denied	Father’s	motion.	Mother	
moved for attorney’s fees. Trial court ordered Father to pay full amount of Mother’s attor-
ney fees, totaling $26,352.23 (under the belief Mother was unemployed). Court amended 
the order after reviewing Mother’s actual annual income of $41,900 from her employ-
ment and Father’s annual income of $32,500 and reduced the amount of Mother’s attor-
ney fees to be borne by Father. Father appealed.

c.	 COA	reversed	and	remanded	after	determining	no	actual	disparity	existed	between	
Mother’s and Father’s incomes to justify an award of attorney’s fees under KRS 403.220.

d. KY SCT reversed. KRS 403.220 historically requires a disparity of income as a threshold 
requirement in awarding attorney’s fees. However, the Court stated, “we will no longer 
read a requirement into the statute that is not found within its plain language.” The lan-
guage requires only the trial court consider the	financial	resources	of	the	parties,	but	not 
that a financial disparity must exist for attorney’s fees to be awarded. Financial disparity 
is still a factor that must be considered. Thus, the trial court did not commit error when it 
amended	its	ruling	after	finding	Mother	was	employed.
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ETHICS

1. Webb v. Kentucky Bar Association, 2019-SC-000708-KB (Ky., 2/20/20) (to be published)

a.	 Attorney’s	staff	told	the	client	that	the	divorce	decree	had	been	entered,	but	it	had	not.	
Wife	remarried,	thinking	her	divorce	was	final	in	reliance	on	the	statements	to	her	by	
staff.	Attorney	was	publicly	reprimanded	for	not	verifying	himself	the	decree	had	been	
entered.

NOTABLE STATUTORY CHANGES (AS OF MARCH 1, 2020)

KRS 403.100—Compensation of GAL when Petitioner is victim. (July 2018)

KRS 403.270—Rebuttable presumption of Joint Custody with Equal Timesharing (July 2018)

KRS 403.280—Temporary custody orders. (July 2018)

KRS 403.315—Presumption of Jt Custody w/equal time inapplicable if DVO. (July 2018)

KRS 403.320—Visitation of relative after TPR. (July 2018)

KRS 403.340—Presumption of Jt Custody w/equal time in modifications. (July 2018)

See also dep/neg/abuse statutes and TPR statutes for changes in definitions.

See also Family First legislation and regulations.
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CURRENT LEGAL ISSUES FOR THE GUARDIAN AD LITEM 

Duane F. Osborne, Esq. and Helen L. Bongard, Esq. 

 In Kentucky the authority for appointing a Guardian ad Litem comes from several 

sources.  Civil Rule 17 requires the appointment of a Guardian ad Litem in certain cases. 

 (2) Actions involving unmarried infants or persons of unsound mind shall be defended by 

 the party's guardian or committee. If there is no guardian or committee or he is unable or 

 unwilling to act or is a plaintiff, the court, or the clerk thereof if its judge or judges are 

 not present in the county, shall appoint a guardian ad litem to defend unless one has been 

 previously appointed under Rule 4.04(3) or the warning order attorney has become such 

 guardian under Rule 4.07(3). 

 (3) No judgment shall be rendered against an unmarried infant or person of unsound mind 

 until the party's guardian or committee or the guardian ad litem shall have made defense 

 or filed a report stating that after careful examination of the case he is unable to make 

 defense. 

  (5) The court shall allow the guardian ad litem a reasonable fee for services, to be taxed 

 as costs. Fees allowed to counsel for children, indigent parents or non-parental custodians 

 of children in dependency, abuse or neglect cases, and to counsel for children or indigent 

 parents in parental rights termination cases, under the Juvenile Code, shall not exceed the 

 amounts specified in KRS 620.100 or KRS 625.080. Counsel fee awards shall not exceed 

 the statutory maximum, regardless of the number of persons represented in a proceeding 

 by the counsel. (emphasis added) 

 Children are under a disability and lack full rights precisely because they are below the 

age of majority.  Due to this disability of being a minor, they can’t represent themselves in Court 
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so the duty of the Guardian ad Litem and, to a certain extent, the friend of the court is to stand in 

the place of the child and determine what is in their best interest. 

 In KRS 387.305(2) the legislature provided that “a Guardian ad Litem must be a regular, 

practicing attorney of the court”.  This statute further states, in KRS 387.305(3), that “it shall be 

the duty of the Guardian ad Litem to attend properly to the preparation of the case…[and]…may 

cause as many witnesses to be subpoenaed (no more than three)”.  Subsection (4) of KRS 

387.305 states that “the Court shall allow a reasonable fee”.  Finally, KRS 387.305(5) requires a 

Guardian ad Litem to advocate for their client’s best interest which may certainly be different 

from what the child wants.  KRS 403.270(2) provides guidance in determining “best interest” in 

custody and timesharing cases. 

 Rule 6 of the Family Court Rules of Practice and Procedure also provides for the 

appointment of a GAL in addition to other professionals to assist the Court.  A parent or 

custodian can file a Motion for, or the court may order (sua sponte) a custody evaluation, 

psychological evaluation of the parents or child, family counseling, mediation, the appointment 

of a Guardian ad Litem, or the appointment of another appropriate professional. 

 Several statutes in KRS 403 address the appointment and role of a friend of the court.  

KRS 403.090(4) provides that “[in] any action for divorce where the parties have minor children, 

the friend of the court, if requested by the judge, shall make such investigation as will enable the 

friend of the court to ascertain all facts and circumstances that will affect the rights and interests 

of the children and will enable the court to enter just and proper orders and judgment concerning 

the case, custody and maintenance of the children.” 
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 The duties of the friend of the court and similar investigators are outlined in KRS 

403.300(1) which gives the court the authority to order a friend of the court or other agency to 

investigate and report in custody cases..    The friend of the court has access to all information 

regarding a child.  KRS 403.300(2) provides that an “investigator may consult any person who 

may have information about the child and his potential custodial arrangements.”  A friend of the 

court has the right to consult with and gather information and records from the child’s medical, 

mental health, or other expert who has provided services to the child.  A friend of the court does 

not need the parent’s permission to access this information or obtain such records.  The only 

caveat is when the child is 16 years of age or older the child’s consent is needed unless the Court 

makes a finding that the child does not have the mental capacity to consent.  KRS 403.300(2) 

 Once the investigation is complete, the friend of the court (or other identified 

investigator) then files a report which, according to the statute, can be used as evidence at a 

hearing.  The friend of the court’s file, including all information collected in the investigation, is 

available to the parties’ attorneys.  Finally under the statute, the friend of the court and any 

person who was consulted can be called as a witness at a hearing so they too are subject to cross-

examination.  “A party may not waive his right of cross-examination prior to the hearing.”  KRS 

403.300(3) 

 In addition to KRS 387.305 regarding the appointment of a GAL, the Kentucky Court of 

Appeals case of Black v. Wiedeman, 254 SW2d 344 (Ky. 1952) was previously relied on as 

authority for the appointment of a GAL in circuit court cases.  In Black v. Wiedeman the Court 

noted that a GAL’s “obligation is to stand in the infant's place and determine what his rights are 

and what his interests and defense demand. Although not having the powers of a regular 

guardian, he fully represents the infant and is endowed with similar powers for purposes of the 
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litigation in hand. He is, therefore, both a fiduciary and lawyer of the infant, and in a special 

sense the representative of the court to protect the minor.”  (emphasis added) Based on this 

statute and case a Guardian ad Litem had been an attorney who both investigated, made 

recommendations and acted as a lawyer for the child. 

Morgan v. Getter, 411 SW3d 94 (Ky. 2014) 

 The game changer was the Kentucky Supreme Court’s opinion in the 2014 case of 

Morgan v. Getter.  The appeal was filed from a Campbell County Family Court case where the 

father sought the Court’s permission for his daughter to move to Florida with him.  In this 

custody modification case involving former spouses, the trial court appointed a Guardian ad 

Litem for the parties’ daughter.  The GAL was appointed to investigate the situation and file a 

report with the Court summarizing his findings.  The Guardian ad Litem ultimately 

recommended that the child be allowed an opportunity to live with her father.  After a hearing, 

the Court entered an Order granting primary custody of the child to her father. 

 The mother then appealed the trial court’s decision challenging the court’s denial of her 

request to cross-examine the GAL.  The Kentucky Court of Appeals affirmed the trial court’s 

decision, ruling that any error that may have arisen from the GAL’s conflicting roles as both 

advisor to the court and representative of the child was harmless.  The Supreme Court then 

vacated the opinion of the Court of Appeals and the Family Court’s Order, holding that the trial 

court did err by allowing the GAL to serve as both an investigator for the Court and as an 

attorney for the child and that error infringed on the mother’s due process rights. 

 In its explanation of the role of a Guardian ad Litem in this case, the Court did mention 

Juvenile dependency/neglect/abuse and Termination of Parental Rights cases, but noted that it 
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was not ruling on the use of GAL’s in those types of cases since that issue was not before the 

Court.  The Court did note that counsel for a child in a Juvenile DNA action must be an attorney 

and discussed GAL practices in dependency/neglect/abuse cases.  Several times in the opinion 

the Court commented that both a GAL and a de facto friend of the court may be required in 

custody cases if there are substantial neglect or abuse concerns. 

 Morgan v. Getter affirmed the position that Guardians ad Litem in custody, termination 

of parental rights, and dependency/neglect/abuse cases are to use the best interest of the child 

standard.  This is also true for de facto friends of the court who may be appointed in custody or 

timesharing cases.  The difference is that in custody and timesharing cases, the Guardian ad 

Litem is an actual attorney for their child client, advocating for what their client wants.  However 

if the GAL disagrees with the child, that what the child wants is not in their best interest, then the 

GAL has an obligation to inform the Court of that difference of opinion. 

 The Getter case noted that like any attorney a GAL or de facto friend of the court must be 

competent as required by Rule of Professional Responsibility 1.1.  They must have the legal 

knowledge, skill, preparation and thoroughness required for the representation.  There have been 

critics who argue that lawyers’ law school education does not provide appropriate training for 

them to make a judgment about what is in a child’s best interest.  However, the Court addressed 

that issue noting that training is available and specifically referred to dependency/neglect/abuse 

training that is required for attorneys serving as GAL’s in those Juvenile cases.  Further, KRS 

403.270 provides guidelines about factors that must be considered in determining what is in a 

child’s best interest and those items can be addressed by the GAL or FOC as part of their 

investigation and in the case of an FOC, in the report. 
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 Perhaps the biggest items to note from Morgan v. Getter having to do with de facto 

friends of the court concerns their records and cross-examination.  The crux of the mother’s 

argument in this case was that the trial court did not give her an opportunity to cross-examine the 

Guardian ad Litem to test his observations and information and to question his recommendations.  

Based on the Supreme Court’s ruling the parties do have the right to obtain access to an FOC’s 

notes, correspondence, research, and any other documentation in their file which is certainly 

alien to an attorney’s file when acting as a lawyer representing a client.  While an advantage of 

being a de facto friend of the court is the ability to communicate a lot of detailed information to 

the Court and the parties, the flip side of that is the possibility of being called to testify in Court 

and questioned about what they did as part of their investigation and why they have made certain 

recommendations.  Much like it being foreign for an attorney’s file to be open for inspection, it is 

also unusual for a lawyer to be called to testify in a case and to have that role as witness rather 

than attorney in a matter. 

 Similar to a friend of the court, a GAL needs to investigate to ascertain the facts of their 

child client’s case.  However unlike the FOC, a GAL has a right to call and cross-examine 

witnesses at a hearing and file pleadings—not reports--on their child client’s behalf.  The GAL 

does not file a written report with the Court and does not make recommendations.  Because the 

GAL is an actual attorney for the child, they can and should in appropriate circumstances file 

Motions with the Court which may contain information as part of their argument seeking 

whatever relief is needed.  This is not a report with recommendations that an FOC would file, but 

is a form of advocacy that still can bring certain information and facts to the attention of the 

Court. 



B-11

Current Legal Issues for the Guardian Ad Litem
  

  

 The GAL is an actual advocate for what their client wants.  However, the Court noted 

that there may be times when an attorney disagrees with their child client’s desire because it is 

not in the child’s best interest.  There is no established age for a child being able to express their 

wishes and the Court commented that children as young as five may have opinions that should be 

considered by the trial court.  In these situations, the GAL should explain the difference of 

opinion with the child and advise the court of the disagreement between the child and GAL 

regarding what is in the child’s best interest.  This difference of opinion does not disqualify the 

Guardian ad Litem when the GAL has been properly trained, they have performed their due 

diligence in investigating the child’s situation, and consulted with their client.  The idea of a 

GAL substituting their judgment for the child’s wishes also finds support in ethics rule 1.14 

regarding an attorney’s role when their client is impaired. 

Other Cases Involving GALs/FOCs 

 Dhawan v. Naumchenko, 2015 WL 3533214 - The Fayette Family Court appointed a 

Guardian ad Litem who had investigated, filed reports with the Court, and who was allowed to 

make recommendation, which was done before the Supreme Court decided Morgan v. Getter.  

The father’s motion to have the GAL removed was overruled and he appealed.  By this time the 

Supreme Court had rendered its opinion in Getter and the Court of Appeals noted in Dhawan 

that the GAL appeared to be acting as both GAL and de facto FOC.  The Court of Appeals 

reversed and remanded the matter to the trial court to clarify whether the attorney would serve as 

a Guardian ad Litem or an FOC in future proceedings.  The trial court had the original GAL 

continue, but as an FOC, and another attorney was appointed as a GAL for the child. 

 Hoskins v. Hoskins, 2015 WL 222177 - The friend of the court is a creature of statute 

who is appointed as an officer of the court to “investigate the child's and the parents' situations, 
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to file a report summarizing his or her findings, and to make recommendations as to the outcome 

of the proceeding.”  The Court of Appeals pointed out that attorneys' conduct, including duties of 

loyalty and confidentiality to his or her client, is governed by the ethic’s rules which also 

prohibit an attorney from being an advocate in a proceeding when they are likely to be a 

necessary witness. 

Evans v. Hess, 2016 WL 1389799 - During a 2014 hearing, the mother tried to call the 

children's psychotherapist to testify.  The GAL’s objection was overruled by the judge so the 

psychotherapist testified as to the content of the children's therapy sessions.  The GAL 

subsequently moved to strike the testimony relying on KRE 507 and was again overruled.  The 

GAL filed one of several appeals in the case regarding the mental health testimony.  The Court 

of Appeals noted that a plain reading of KRE 507(b) demonstrates that the privilege belongs to 

the patient or the authorized representative of the patient.  The Court found that the GAL was an 

authorized representative of the patient since the GAL was a “person empowered by the patient 

to assert the privilege granted by this rule” and the duties of a Guardian ad Litem involved 

standing in an infant’s place to determine what the child’s rights, interests, and defense require.  

The GAL, rather than a parent, may invoke or waive the KRE 507(b) privilege. 

 Zechman v. Brubaker, 2016 WL 7176906 - In a 2016 unpublished opinion the Court of 

Appeals reversed a decision by the Johnson Circuit Court which modified custody.  In this case 

the GAL reported to the Court and also cross-examined witnesses.  Since the trial court allowed 

the attorney to act as both a Guardian ad Litem and de facto friend of the court, the parent’s right 

of due process was violated. 

 Brown v. Brown, 2016 WL 7410724 - Grandparents argued that the trial judge erred in 

letting the GAL make a closing argument in favor of joint custody.  The Court of Appeals found 
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that the Guardian ad Litem was acting properly as an attorney for the child because no written 

report was filed, and the GAL did not testify.  By making a closing argument she was 

functioning as an attorney for the child.  The Court of Appeals quoted the Getter case by stating, 

“[i]n fact, our Supreme Court has specifically stated that one of the roles of a GAL is ‘advancing 

evidence-based arguments on the child’s behalf.’” 

 Williams v. Williams, 526 SW3d 108 (Ky. App. 2017) - In this case the Court of 

Appeals stated the trial court had broad discretion regarding evidence of a child’s mental health.  

“The judge may personally and directly interview the therapist to determine what, if any, 

information is relevant and material for disclosure or the judge may appoint a guardian ad litem 

pursuant to CR 17.03 for the sole purpose of determining the best interests of the child and for 

recommending whether, and to what extent, the privilege should be waived. 

 Nein v. Columbia, 517 SW3d 492 (Ky. App. 2017) - Mother objected to the GAL’s role 

in this grandparent visitation case because she believed the GAL was really acting as a de facto 

FOC.  The Court of Appeals noted that the Guardian ad Litem did not investigate for the Court 

and that a closing argument, with recommendations, was consistent with being a lawyer for the 

child.  The Court of Appeals further commented that a Guardian ad Litem can’t ethically and 

zealously represent a child unless they’ve interviewed their child client. 

 J.P. v. Cabinet, 2017 WL 3129209 - In this unpublished opinion by the Court of 

Appeals, an Oldham Circuit Court’s ruling in a termination of parental rights case was affirmed.  

At the TPR hearing, the Guardian ad Litem summarized the testimony presented at the trial and 

recommended that parental rights be terminated.  The trial court only mentioned the GAL’s 

report once and did not appear to rely on the report so the appellate court determined there was 

“no palpable error”. 
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 Agnich v. Tyler, 520 SW3d 394 (Ky. App. 2017) - The trial court did not appoint either 

a GAL or a FOC in this case where a parent was seeking to relocate.  The Court of Appeals 

remanded the case to the trial court with the recommendation that the trial judge appoint a GAL 

for the special needs child.  This was one of those cases where it was also recommended that an 

FOC be appointed who could investigate and locate medical and mental health professionals who 

could identify the children’s needs.  The FOC would also be able to assist the Court by finding 

professionals in both locations who could provide services to the children. 

 C.N.E. v. Commonwealth, 2017 WL 464791 - The Cabinet for Health and Family 

Services had been appointed as GAL for C.N.E. after a mental health court case in Jefferson 

County.  C.N.E. subsequently gave birth in 2013 when she and the child both tested positive for 

cocaine.  In August, 2014, the Cabinet filed a TPR Petition and appointed a GAL for C.N.E. and 

another GAL for the child.  At the end of the TPR hearing, the child’s GAL told the Court that 

she intended to file a report in the record after the hearing was completed.  The mother’s attorney 

objected, but the judge never ruled on that objection.  In its findings of fact and conclusions of 

law the court stated that the Guardian ad Litem “for the Petitioner child has made a report in 

favor of termination of parental rights as requested in the Cabinet’s Petition.”  That was the only 

reference to a report, nothing in the findings of fact and conclusions of law indicated the Court 

relied on any report, and no written report was ever filed in the record.  The Court of Appeals 

concluded they could find no error.  

 M.L.W. v. Heart to Home Adoption Agency, 2017 WL 655483 - The Court of Appeal’s 

previous opinion in this case was withdrawn and this unpublished opinion was substituted on 

February 17, 2017.  The mother voluntarily terminated her rights to her three children so they 

could be adopted.  A GAL was appointed for the minor children.  This substituted opinion 
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focused on the findings of fact and conclusions of law which in part stated that the GAL had met 

with the child in each case and the proposed adoptive parents, that the GAL took an active role in 

the TPR hearing, and that the GAL filed a report stating it was in the child’s best interest to 

terminate parental rights.  There was no further discussion of the GAL’s role and the case was 

remanded regarding the trial court’s decision to terminate the father’s rights. 

 J.E. v. Commonwealth, 521 SW3d 210 (Ky. App. 2017) - In a criminal case a District 

Court held a hearing regarding confrontation issues.  The child had a GAL who was included in 

arguments about shielding the child victim from the alleged perpetrator.  Preparing a child 

witness for the courtroom should include their GAL. 

 Golden v. Commonwealth, 2017 WL1536253 - One of the appellant’s claims on appeal 

was the Guardian ad Litem’s presence at a criminal trial (where he requested the appointment of 

a GAL for his daughter/victim) and the appearance that the victim’s GAL was collaborating with 

the prosecution.  The Guardian ad Litem sat behind but not with the prosecutors.  The Court 

questioned the seating of the GAL but found that her presence in the courtroom fell far short of 

being an error. 

 Dobbins v. Skaggs, 2018 WL 218 WL 6434790 - In 2003 the minor child was removed 

from her parents in a District Court Juvenile proceeding, where a GAL was appointed, and 

placed with her grandfather.  In 2010 the grandfather filed a Petition in Boyd Circuit Court for 

permanent custody.  Because of numerous delays the case was finally heard by the DRC in 2012 

who recommended the grandfather have permanent custody and the Circuit Court judge adopted 

the DRC’s recommendations.  There continued to be both a lot of filings with the Court in 

addition to incredible delays until December 2017 when the DRC held another hearing which 
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was treated as a request for joint custody or increased visitation by the mother.  One of the issues 

throughout this case was the GAL’s role in the litigation, but at the 2017 hearing: 

Copley [the GAL] testified that she interviewed A.D. [the child] and A.D. told 
her that “Grandpa lies.”  Copley also expressed fear that the custody litigation was 
affecting A.D. because the child had become more argumentative and had acted out 
during the interview.  However, she admitted on cross-examination that A.D. stated she 
would like to spend more time with Dobbins [mother].  Emphasis added. 

 
The mother appealed the Court’s ruling that the grandfather continue to have sole 

custody.  One of the issues the mother raised on appeal was the GAL’s role in the proceedings 

since the Court allowed her to function at times as both a de facto friend of the court and an 

attorney for the child.  The Court of Appeals rejected this argument and found that, while Copley 

was originally appointed as the child’s GAL in 2012, her role switched to that of a FOC after the 

Getter opinion was published in 2014.  The Court noted that the DRC had ordered Copley to 

continue as an FOC in the case and to refrain from practicing law.  Even after that Order, Copley 

did file a response to a motion in which she referred to herself as the GAL.  The Court of 

Appeals ruled that, while Copley’s participation did not strictly follow the Getter ruling, the 

mother’s due process rights were not violated since she had the opportunity to, and did, cross-

examine Copley. 

Nickell v. Nickell, 2019 WL 5853719 – When the father filed a motion to modify 

custody in 2018, the Court appointed a Guardian ad Litem for the parties’ minor child.  The GAL 

interviewed the child, was present for the entire hearing, and gave a closing argument which 

included his recommendation that the parents have joint custody.  The father appealed the 

Magoffin Circuit Court’s decision, in part claiming that the trial court heavily relied on the 

GAL’s recommendation and verbal report which violated his due process.  Specifically, the 
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father argued that the GAL’s recommendations made in his closing argument was evidence 

which he was unable to refute or cross-examine. 

The appellate court noted that the GAL did not file a written report with the Court and, 

while he met with the child, the GAL never interviewed the parties or visited their homes.  While 

the father disagreed with the GAL’s position, the GAL’s actions were that only of an advocate 

for the child and not as an investigator for the Court. 

Arsan v. Keller, 784 Fed.Appx. 900 (6th Cir. 2019) – Arsan was a federal case and 

subsequent appeal following a custody dispute between the mother and the fathers of her two 

children in Greene County, Ohio.  Children’s Services became involved with the mother, Nancy 

Arsan, and her two children in April of 2015.  At a custody hearing in May, one father received 

temporary custody of his child (KK) and because he lived in another county that case was closed 

by Children’s Services.  The custody of the other child (KO) was given to his father under the 

supervision of Children’s Services.  That father then filed a custody action and a GAL (David 

Fierst) was appointed for KO. 

Although Fierst was asked to visit Arsan’s home, he declined to do so, saying that he 
“already had enough evidence[,]” “didn’t have time,” and could rely on the reports from 
Children’s Services and Otto.  Id.  At subsequent custody hearings in October and 
November 2016, Fierst testified that since Arsan was Middle Eastern, “she was probably 
a[ ] Muslim.”  Id.  When asked “what difference that would make,” Fierst said to “turn on 
the TV to see what these people do[.]”  Id. 
 

 Nancy Arsan filed a Complaint in the Southern District of Ohio in April of 2017, 

pursuant to 42 U.S.C. sections 1983 and 1985(3) against numerous individuals and government 

entities.  Her lawsuit included equal protection and conspiracy claims against the GAL.  Her first 

claim against Fierst alleged a “violation of her Fourteenth Amendment equal protection right by 

giving ‘testimony under oath based upon ethnic, racial and religious bias in his position as 



B-18

UK/CLE 22nd Biennial Family Law Institute
  

  

Guardian ad litem in Plaintiff’s custody case for KO’”.  Arsan also alleged that Fierst conspired 

with various Children’s Services workers to ensure that KO’s father was awarded custody. 

The GAL filed a 12(b)(6) motion to dismiss which the District Court granted holding that 

Fierst was protected by quasi-judicial immunity and that even if he was not entitled to immunity, 

Arsan had failed to state claims against him. 

 In affirming the District Court’s ruling dismissing the case against the GAL, the Sixth 

Circuit explained that Guardian ad Litems are entitled to quasi-judicial immunity when they are 

acting with the scope of their duties as a child’s advocate, a function which is closely associated 

with the judicial process.  The Court cited Kurzawa v. Mueller, 732 F.2d 1456 (6th Cir. 1984) in 

upholding Fierst’s immunity because a GAL “’must also be able to function without the worry of 

possible later harassment and intimidation from dissatisfied parents” and a lack of immunity 

“would hamper the duties of a guardian ad litem in his role as advocate for the child in judicial 

proceedings.’”   Kurzawa, 1458.  The Arsan court noted that “[r]eporting custody 

recommendations to the court—based on biases or not—is within the scope of a guardian ad 

litem’s functions.” 
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COMMONWEALTH OF KENTUCKY 
FAYETTE FAMILY COURT 

____________________ DIVISION 
CASE NO: _______________________ 

 
IN RE:  
 
_______________________________________ PETITIONER 
 
 
vs.   ORDER APPOINTING GUARDIAN AD LITEM FOR MINOR CHILD  
 
 
_______________________________________     RESPONDENT 

 
* * * * * * * * 

 
 This Court being otherwise sufficiently advised it is hereby ORDERED that 

______________________, a practicing attorney of this Court, is hereby appointed as Guardian 

ad Litem for the minor child, ______________, to represent the child’s best interests pursuant to 

Morgan v Getter, 441 S.W.3d 94 (Ky. 2014) KRS 403.090, KRS 403.300 and FCRPP 6(2)(e). 

 It is further ORDERED that the Guardian ad Litem shall: 

1. Be allowed access to the child by the caretaker of the child whether caretakers are 

individuals, authorized agencies or health care providers. 

2. Have, upon presentation of this Order to any agency, hospital, organization, 

school, individual or office, including but not limited to the Clerk of this Court, human services 

and/or child caring agencies, public or private institutions and/or facilities, medical and mental 

health professionals, law enforcement agencies and the Attorney General, the authority to inspect 

and receive copies of any records, notes and electronic recordings concerning the child that are 

relevant to the proceedings without the consent of the child or individuals and authorized 

agencies who have control of the child. 
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3. Hold any information received from any such source as confidential, and shall not 

disclose the same except to the Court and where allowed by the Court, to other parties to this 

case and where provided by law. 

4. Be given notice of all hearings and proceedings including, but not limited to, 

administrative, family, civil, criminal, grand juries or appellate; and all conferences including, 

but not limited to, multi-disciplinary team meetings, individual educational program meetings or 

inter-agency cluster meetings involving the children. 

5. Be copied on all pleadings filed into the record and file and respond to pleadings 

in her discretion unless directed otherwise for good cause shown by the Court;  

6. The Guardian ad Litem shall act as an attorney for the child and shall not be 

subject to cross examination nor KRS 403.300. 

7. Be hereby declared to be an "integral part of this judicial process", pursuant 

to Briscoe v. LaHue, 460 U.S. 325 (1983) and Kurzawa v. Mueller, 732 F.2d 1456 (6th Cir. 

1984), and as such, shall be granted absolute immunity for any actions, made in good faith, in 

this action. 

8   The Petitioners shall immediately pay a retainer of ____________________ to 

_________________________, at ________________________________________. 

 ENTERED the _________ day of _________________________, 2020. 

 
      _________________________________________ 
      HON.  
      JUDGE, FAYETTE FAMILY COURT 
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CERTIFICATE OF SERVICE 
 

This is to certify that a true and correct copy of the foregoing ORDER was served by first class 
mail, postage prepaid to the following: 
 
 
ATTORNEY FOR PETITIONER 
 
ATTORNEY FOR RESPONDENT 
 
GUARDIAN AD LITEM 
 
on the _________ day of ___________________, 2020. 
 
 
      __________________________________________ 
      FAYETTE COURT CLERK 
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COMMONWEALTH OF KENTUCKY 
FAYETTE FAMILY COURT 

___________________ DIVISION 
CASE NO: _______________________ 

 
IN RE:  
 
___________________________________      PETITIONER 
 
 
AND     ORDER APPOINTING DE FACTO FRIEND OF THE COURT 
 
 
___________________________________                RESPONDENT 
 
______________________________________________________________________________ 
 
 This matter having come before the Court and the Court being otherwise sufficiently 

advised; it is hereby ORDERED that _________________________ is appointed as De Facto 

Friend of the Court to make recommendations consistent with the best interests of the parties’ 

minor child, _____________________, pursuant to the Kentucky Supreme Court case of 

Morgan v Getter, 441 S.W.3d 94 (Ky. 2014), KRS 403.090, KRS 403.300 and FCRPP 6(2)(f).   

 It is further ORDERED that the De Facto Friend of the Court or her designee shall: 

1. Be allowed access to the child by the caretaker of the child whether caretakers, 

are individuals, authorized agencies or health care providers. 

2. Have, upon presentation of this Order to any agency, hospital, organization, 

school, individual or office, including but not limited to the Clerk of this Court, human services 

and/or child caring agencies, public or private institutions and/or facilities, medical and mental 

health professionals, law enforcement agencies and the Attorney General, the authority to inspect 

and receive copies of any records, notes and electronic recordings concerning the child that are 

relevant to the proceedings, without the consent of the child or individuals and authorized 

agencies who have control of the child, unless consent of the child is required pursuant to KRS 
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403.300(2), if the child has reached the age of 16, unless there has been a finding by this Court 

that the child lacks the mental capacity to consent. 

3. Hold all information received from any such source for disclosure only to other 

parties to this case, this Court, and where provided by law. 

4. Be given notice of all hearings and proceedings including, but not limited to, 

administrative, family, civil, criminal, grand juries or appellate; and all conferences including, 

but not limited to, multi-disciplinary team meetings, individual educational program meetings, or 

inter-agency cluster meetings involving the child. 

5. Conduct an investigation and prepare a report pursuant to KRS 403.300. 

6.   Appear at all hearings and court proceedings, unless directed otherwise for good 

cause shown by the Court, and be subject to cross-examination pursuant to KRS 403.300(3). 

7. Be hereby declared to be an "integral part of this judicial process", pursuant 

to Briscoe v. LaHue, 460 U.S. 325 (1983) and Kurzawa v. Mueller, 732 F.2d 1456 (6th Cir. 

1984), and as such, shall be granted absolute immunity for any actions, made in good faith, in 

this action. 

8. Each party shall immediately pay a retainer of _________ to ________________ 

at ___________________________ which shall be credited to their portion of the De Facto 

Friend of the Court’s fees.  Final determination of responsibility for payment shall be reserved 

for the Court if the parties cannot otherwise agree. 

 So ORDERED, this the _________ day of ______________, 2020. 

 
      __________________________________________ 

     HON.  
      JUDGE, FAYETTE FAMILY COURT 
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CLERK’S CERTIFICATE OF SERVICE 
 

This is to certify that a true and correct copy of the foregoing ORDER was served by First Class 
mail, postage prepaid to the following: 
 
ATTORNEY FOR PETITIONER 
 
ATTORNEY FOR RESPONDENT 
 
DE FACTO FRIEND OF THE COURT 
 
on the _______ day of _________________, 2020. 
 
       ____________________________________ 
       FAYETTE CIRCUIT COURT CLERK 
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COMMONWEALTH OF KENTUCKY 
 FAYETTE CIRCUIT FAMILY COURT 

____ DIVISION  
CASE NO.  ___________ 

 
 
__________________________             PETITIONER 
 
AND 
 
_________________________                          RESPONDENT 
 
  ORDER APPOINTING FRIEND OF THE COURT 

TO CONDUCT TIME SHARING EVALUATION 
 

*   *   *   *   * 
 

 This matter having come before the Court on _____________ on the Motion 

of Petitioner, ___________; the Petitioner being represented by the Hon. 

_____________________; the Respondent being represented by the Hon. 

_______________________; and the Court being otherwise sufficiently advised; it 

is hereby ORDERED that the office of the Fayette County Friend of the Court, 

pursuant to KRS 403.090, is appointed as Friend of the Court to conduct a 

Time Sharing Evaluation, and to make recommendations consistent with the 

best interests of the parties’ minor child, ________, age __, pursuant to the 

Kentucky Supreme Court case of Morgan v Getter, et Case No. 2012-CA-

000655-ME, (Ky. 2014), KRS 403.090, KRS 403.300 and FCRPP 6(2)(f).   

 It is further ORDERED that the Friend of the Court or his designee shall: 

1. Be allowed access to the child by the caretaker of the child whether 

caretakers, are individuals, authorized agencies or health care providers; 

2. Have, upon presentation of this Order to any agency, hospital, 

organization, school, individual or office, including but not limited to the Clerk 
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of this Court, human services and/or child caring agencies, public or private 

institutions and/or facilities, medical and mental health professionals, law 

enforcement agencies and the Attorney General, the authority to inspect and 

receive copies of any records, notes and electronic recordings concerning the 

child that are relevant to the proceedings, without the consent of the child or 

individuals and authorized agencies who have control of the child, unless 

consent of the child is required pursuant to KRS 403.300(2), if the child has 

reached the age of 16. unless there has been a finding by this Court that the 

child lacks the mental capacity to consent; 

3. Hold all information received from any such source for disclosure 

only to other parties to this case, this Court, and where provided by law. 

4. Be given notice of all hearings and proceedings including, but not 

limited to, administrative, family, civil, criminal, grand juries or appellate; and 

all conferences including, but not limited to, multi-disciplinary team meetings, 

individual educational program meetings, or inter-agency cluster meetings 

involving the child. 

5. Conduct an investigation and prepare a report pursuant to KRS 

403.300. 

6.   Appear at all hearings and court proceedings, unless directed 

otherwise for good cause shown by the Court, and be subject to cross-

examination pursuant to KRS 403.300(3). 

7. Be hereby declared to be an "integral part of this judicial process", 

pursuant to Briscoe v. LaHue, 460 U.S. 325 (1983) and Kurzawa v. Mueller, 
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732 F.2d 1456 (6th Cir. 1984), and as such, shall be granted absolute 

immunity for any actions, made in good faith, in this action. 

8. This matter does not have a current future court date or case 

management conference date. 

9. It is hereby ORDERED that the Petitioner shall pay the sum of 

$_______, and the Respondent shall pay the sum of $_______ to the Friend of 

the Court’s Office, in advance, for the FOC’s services in this matter. The Court 

shall reserve the issue, between the parties, as to who ultimately shall be 

responsible for paying these fees, however, both parties are Ordered to pay to 

their share to the FOC’s office in advance.  

 So ORDERED, this the _________ day ____________, 2018 

 
      _________________________________________ 

     HON. LUCINDA MASTERTON, JUDGE, 
      FAYETTE CIRCUIT FAMILY COURT 

 
In conformity with  
the Rulings of the Court: 
 
 
BY:   _______________________________   
Hon. _______________________________ 
____________________________________ 
Lexington, Kentucky 40507 
(859) 555-5555 
ATTORNEY FOR THE PETITIONER 
 
 
BY:   _______________________________ 
Hon. ______________________________)_ 
_____________________________________ 
Lexington, Kentucky 40507 
(859) 555-5555 
ATTORNEY FOR THE RESPONDENT 
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CERTIFICATE OF SERVICE 
 

 The foregoing ORDER was served by first class mail on the following on 
this the ______ day of _________,  2018: 
 
BY:   _______________________________   
Hon. _______________________________ 
____________________________________ 
Lexington, Kentucky 40507 
(859) 555-5555 
ATTORNEY FOR THE PETITIONER 
 
 
BY:   _______________________________ 
Hon. ______________________________)_ 
_____________________________________ 
Lexington, Kentucky 40507 
(859) 555-5555 
ATTORNEY FOR THE RESPONDENT 
 
 
Friend of the Court: 
Fayette Circuit Courthouse 
120 North Limestone, 4th Floor 
Lexington, Kentucky  40507 
 
 
 
      ______________________________, D.C. 
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MULTI-PARENT FAMILIES AND 
GRANDPARENT RIGHTS 

I. THE VARIETIES OF MULTI-PARENT SITUATIONS 

A. Step-parents 
B. “Unofficial” step-parents 
C. Grandparents/relatives raising grandchildren 
D. Non-relative custodians 

II. PREREQUISITES TO RELIEF 

A. Standing  - the right to appear and seek relief – must be a present and 
substantial interest and not a mere expectancy 
 
-De facto custodians: if you qualify as a de facto custodian under KRS 
403.270 you are afforded equal consideration with the natural parent(s) in 
seeking an award of custody.  Standing is not an issue. 
 
-If you are “acting as a parent” under the UCCJEA (KRS 403.800(13)(a)) 
you have standing to petition for custody and/or visitation; you must 
meet the standard to be recognized as a de facto custodian OR 
demonstrate parental unfitness OR prove that the parent has waived his 
or her superior right to custody to obtain that relief.  Chadwick v. Flora, 
499 S.W.3d 640 (Ky.App. 2016)(Grandmother and mother jointly had 
physical custody of the child for sufficient time); Lambert v. Lambert, 
475 S.W.3d 646 (Ky.App. 2015)(non-parent had physical custody for 
sufficient time before filing custody action).  
 
-KRS 620.110 – if you are a person aggrieved by a temporary custody 
order issued following removal of a child you may petition and seek an 
award of custody. 
 
-If you are a grandparent you may seek visitation under KRS 405.021 

 
B.  Proof 

 
-clear and convincing evidence is required to establish de facto 
custodianship as well as parental unfitness or waiver 
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-Proof of “unfitness” requires evidence that a parent engaged in conduct 
which could have resulted in termination of parental rights by the state.  
Allen v. Devine, 178 S.W.3d 517 (Ky.App. 2005). 
 
-Clear and convincing evidence is only required in a grandparent 
visitation dispute when the opposing party is a natural parent.  Otherwise 
the standard is preponderance of the evidence.  Morton v. Tipton, 569 
S.W.3d 388 (Ky. 2019). 
 
-It would be necessary for the time period required to establish de facto 
custodian status to be proven to have been a continuous period of time 
and not aggregated time.  Meinders v. Middleton, 572 S.W.3d 52 (Ky. 
2019). 
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THE LOOMING CONSTITUTIONAL ISSUE 

I. HISTORY: 

A. Prior to the US Supreme Court decision in Troxell, Kentucky applied 
a preponderance of the evidence standard in determining whether it 
would be in a grandchild’s best interests to visit with a grandparent 
(Walker v. Blair, 382 S.W.3d 862, 871 (Ky. 2012)). 
 

B. Post-Troxell the Kentucky Supreme Court elevated the level of proof 
required when a grandparent sought visitation over the objections of a 
natural parent to that of “clear and convincing” evidence. 
 

C. The non-exclusive list of the factors to be considered by the trial court 
in the “best interests” determination was set out in Walker: 
 
1) the nature and stability of the relationship between the child and the 
grandparent seeking visitation; 
2) the amount of time the grandparent and child spent together; 
3) the potential detriments and benefits to the child from granting 
visitation; 
4) the effect granting visitation would have on the child's relationship   
with the parents; 
5) the physical and emotional health of all the adults involved, parents 
and grandparents alike; 
6) the stability of the child's living and schooling arrangements; 
7) the wishes and preferences of the child; and 
8) the motivation of the adults participating in the grandparent 
visitation proceedings. 
 

D. In 2018, HB 517 was enacted to amend the grandparent visitation 
statute (KRS 405.021) and KRS 620.290.  The relevant amendment to 
KRS 405.021 consists of the additional language: 

 
“(b) If the parent of the child who is the son or daughter of the 
grandparent is deceased, there shall be a rebuttable presumption 
that visitation with the grandparent is in the best interest of the 
child if the grandparent can prove a pre-existing significant and 
viable relationship with the child. 
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(c) In order to prove a significant and viable relationship under 
paragraph (b) of this subsection, the grandparent shall prove by 
a preponderance of the evidence that: 
 
1. The child resided with the grandparent for at least six (6) 
consecutive months with or without the current custodian 
present; 
2. The grandparent was the caregiver of the child on a regular 
basis for at least six (6) consecutive months; 
3. The grandparent had frequent or regular contact with the 
child for at least twelve (12) consecutive months; or 
4. There exist any other facts that establish that the loss of the 
relationship between the grandparent and the child is likely to 
harm the child.” 
 

E. The Supreme Court is clearly aware of the legislative change (having 
cited to the change and the rationale underlying the amendment in 
Morton v. Tipton, 569 S.W.3d 388 (Ky. 2019)). 

II. IMPACT OF THE AMENDED STATUTE ON KRS 405.021: 

The Kentucky Court of Appeals in Robison v. Pinto, No. 2019-CA-
000435-ME, September 27, 2019 [2019 Ky.App. LEXIS 169; 2019 WL 
4724761] recognized that the newly established rebuttal presumption in 
favor of grandparental visitation existed only after the grandparent 
established that the grandparent’s son or daughter was deceased AND that 
the grandparent had a pre-existing significant and viable relationship with 
the child.  The Court of Appeals, in upholding the constitutionality of the 
amendment, found that “…prior to the death of the parent one or both of 
the child’s parents had decided either to facilitate or at least allow the 
grandparent to have a relationship with the child.”  

III. THE ISSUE 

A. Is that difference sufficient to distinguish the amendment from the 
objections raised under Troxell and Walker?   
 

B. Does establishment of a rebuttable presumption contrary to a natural 
parent’s due process rights violate those rights – placing a burden on 
the objecting parent to overcome the presumption in favor of 
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grandparent visitation? 
 

C. The Kentucky Supreme Court has granted discretionary review 
  

D. The pros and cons 
 

E. The arguments: presumption of constitutionality; subject to more than 
a single construction 
 

F. Troxell recognized that a statute could be “saved” from a 
constitutional deficiency by virtue of the state’s 
interpretation/implementation (the Supreme Court noted that in 
analyzing whether the requested grandparental visitation was in the 
child's best interests under the Washington statute, the trial court 
failed to honor the "traditional presumption that a fit parent will act in 
the best interest of his or her child." Troxell, 530 U.S. at 69, 120 S. Ct. 
at 2062.) 
 

G. The standard – strict scrutiny?  Does the amendment interfere directly 
and substantially with a fundamental right of a parent?  D.F. v. Codell, 
127 S.W.3d 571 (Ky. 2003). 

IV. IN THE INTERIM: 

The issues were again presented to the Court of Appeals following the 
grant of discretionary review in Robison in the unpublished decision in 
Young v. Hinton-Graves (issued February 21, 2020, No. 2019-CA-
001102-ME).  Mother who objected to visitation awarded to the paternal 
grandmother appealed and raised the constitutional challenge to KRS 
405.021(b) and (c).  In not unusual circumstances, mother’s relationship 
with grandmother deteriorated after the child’s father’s death to the 
extent that mother obtained a DVO against grandmother and during 
litigation grandmother’s visitation was supervised by a local service.  The 
service reported numerous violations by grandmother of its policies.  The 
Court of Appeals declined to address the constitutionality of the statute, 
finding that the findings of the trial court were inadequate and raising 
significant concerns about the decision to permit expanded and 
unsupervised visits in view of grandmother’s history.  The appellate court 
also acknowledged that it was appropriate to wait for action by the 
Supreme Court on the pending case of Robison v. Pinto. 
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RECENT DE FACTO CUSTODIAN ISSUES 

I. HB 517 AND TEMPORARY CUSTODY ORDERS IN DNA CASES 

In addition to the amendment to the grandparent visitation statute, the 
legislation added a new provision to KRS 620.090: 

 
“(6)   If custody is granted to a grandparent of the child pursuant to 

this section, the court shall consider granting reasonable visitation rights to 
any other grandparent of the child if the court determines the grandparent 
has a significant and viable relationship with the child as established in KRS 
405.021(1)(c).” 
 

The Kentucky Supreme Court mentioned that this amendment was 
“noteworthy for its impact on future grandparent visitation cases involving 
temporary custody orders.”  Morton v. Tipton, 569 S.W.3d 388, 398 (Ky. 
2019). 

II. DE FACTO CUSTODIAN OR CUSTODIANS   

The Kentucky Supreme Court fully resolved the issue of whether KRS 
403.270(1) limited the finding of de facto custodian to a single individual. 
[Kentucky’s appellate court had previously recognized that a married couple 
could be treated as a single “unit” for purposes of the determination.  J.G. v. 
J.C., 285 S.W.3d 766, 768 (Ky.App. 2009).]   In Krieger v. Garvin, 584 
S.W.3d 727 (Ky. 2019), the Court acknowledged that the general language 
of the statute refers to “primary caregiver” and “person” (singular) but went 
on to point out the modifying phrase which preceded the definition: “unless 
the context requires otherwise.”   The Supreme Court also cited to the rule of 
statutory construction in KRS 446.020(1) which provides that “[a] word 
importing the singular number only may extend and be applied to several 
persons or things, as well as to one (1) person or thing….”  

 
Justice Buckingham dissented, contending that the result was too 

broad and could result in “roommates who have no relationship to each other 
[being] considered a “single unit” for de facto custodianship as long as they 
collectively provide for the care and financial support of a child.” 
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III. DNA TEMPORARY CUSTODY AND “PERSON AGGRIEVED” 

 In a recent decision – now final – S.T. v. Cabinet for Health and 
Family Servs., 585 S.W.3d 769 (Ky.App. 2019), the Court of Appeals 
interpreted KRS 620.110 and further explained its earlier holding in C.K. v. 
Cabinet for Health and Family Services, 529 S.W.3d 786 (Ky.App. 2017).  
In C.K., a parent sought “immediate entitlement to custody” under the 
statute which permitted any party aggrieved by entry of a temporary removal 
order to request the relief.  The Court in C.K. referred to the right afforded to 
parents.   
 
 In S.T., non-parent relatives appeared at a point during the 
proceedings, seeking to intervene under KRS 620.110 and request custody 
as persons aggrieved by entry of the temporary custody order.  The trial 
court refused, citing to the decision in C.K. and finding that the procedure 
was available to parents only.  The appellate court disagreed, noted that the 
wording in the earlier decision resulted from the fact that the party in 
question was a parent, and that the wording was not meant to read into the 
statute words which were not there.  The statute afforded “any person” the 
right.  The Court noted that fears that such an interpretation would result in a 
flood of petitions had proved to be groundless based on the lack of cases 
during the statute’s 32-year history and went on to find that the non-parent 
relatives had been afforded a hearing prior to denial of their request, 
satisfying the due process requirements.   

IV. NONPARENT VS. DE FACTO CUSTODIAN 

 When grandparent visitation is sought and the child’s custodian is not 
a natural parent, then the “fundamental liberty interests” of parents in the 
care and custody and decision making for their children does not come into 
play.  The grandparent must simply show by a preponderance of the 
evidence that visitation would be in the child’s best interests.  Morton v. 
Tipton, 569 S.W.3d 388 (Ky. 2019).    

V. ESTABLISHING DE FACTO CUSTODIAN STATUS 

 In April 2019 the Supreme Court took discretionary review of a case 
from McCracken County involving a claim by an individual who initially 
believed the child in question was a relative (later to learn that mother lied 
about the child’s father’s identity) to de facto custodian status.  In Meinders 
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v. Middleton, 572 S.W.3d 52 (Ky. 2019) the Court scrutinized KRS 403.270 
and concluded: 
 
 -the time period required to establish de facto custodian status has to 
be one continuous period of time and time could not be aggregated; and 
 
 -a parent was not required to initiate a separate action for custody to 
toll the time for establishing de facto status. 
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Hot Topic #1: Common-Law Marriage (Yes, really)   
 
Here’s how it comes up:   
 
Claire and Olive met in Kansas and began dating in 1994.  Claire is a clinical psychologist 
and Olive a litigation partner at a large law firm.  Both were in their 50’s at the time they 
began dating.  Parties moved in together June 1995.  During 1995, Claire made 
renovations to Olive’s house; commingled income and paid joint bills; held themselves 
out to friends, community and employers as ‘partners;’ and changed will beneficiaries. 
Claire sold her house and Olive transferred a one-half interest in Olive’s house to Claire 
in 1996.  In February 1996, they began planning a huge wedding ceremony at the 
botanical gardens with 10 attendants, rehearsal dinner, band, dinner, dresses, exchange 
of rings and a minister.  They had a 4-page wedding program.  The last pages detailed 
the history of gay/lesbian rights with regard to marriage equality and stated that they 
wanted all of the rights, privileges and responsibilities of marriage.  It stated that but-for 
the fact that they could not obtain a legal license, they would be married.   
  
They subsequently wanted to adopt a child and prepared a brochure for a birth mother 
that stated that they were married.  There are also many public statements in national 
publications stating that they are married.  They invested together and engaged in 
financial retirement planning as a couple.  After the adoption fell through, they had 
children together through a surrogate and both adopted the children through a second-
parent adoption. Claire had primary responsibility for the children because Olive travelled 
extensively for work.   
  
In 2015, the parties moved to Kentucky for Olive’s work.  In 2019, Olive decided that since 
the children are out of the house and their college is paid for, she is retiring and doesn’t 
need Claire anymore.  Olive’s 401K and law firm retirement benefits are huge but only in 
her name.  There is a huge financial disparity between the parties’ respective incomes 
and individual net worth.  It is Olive’s position they split the house and that is it.  Claire 
comes to you, and you recognize that she would fare much better in a divorce.  What 
next?   
 
Kansas recognizes common-law marriage by statute.     
 
What if first state is Georgia?  Georgia abolished common-law marriage effective January 
1, 1997.  Any common-law marriage contracted to before that date is a valid marriage in 
Georgia.   
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What you need to know:  
 
 Courts in four states (so far) have found that common-law marriage can include 
marriage between two spouses of the same sex.  These states include Pennsylvania, 
Colorado, Georgia, and New Hampshire.  This is true even in states where common-law 
marriage was abolished prior to Obergefell, as in the example above (Georgia and 
Pennsylvania).  This is sometimes referred to as making Obergefell “retroactive.”  See 
generally Lee-ford Triff, Moving Forward by Looking Back: The Retroactive Application of 
Obergefell, Wisc. L. Rev. 2016:837 (2016).  So far, no trier of fact has gone on to find the 
existence of a common-law marriage in the same-sex cases presented.  The Georgia 
case goes to trial (by a jury) next month.  Keep an eye on the headlines.   
 
 “Kentucky does not recognize common-law marriages contracted within this state. 
However, a common-law marriage valid in the state in which it was contracted will be 
recognized in Kentucky.”  L. Graham and J. Keller 15 Ky. Practice, Domestic Relations 
Law (3d ed.) 3:24 at 166 (West 2013).  Recent cases reaffirm this rule.  See generally 
Pinkhasov v. Petocz, 331 S.W.3d 285 (Ky.App. 2011) (discussing and restating black-
letter law); Ball Corporation v. Durham, 013114 KYEDC, 5:12-CV-201-REW (E.D.Ky. 
2014) (common-law marriage contracted in Ohio in 1984 recognized under Kentucky law 
for purposes of ERISA).  Most of our border states do not recognize common-law 
marriage.  Ohio recognizes common-law marriages contracted in Ohio prior to October 
10, 1991.  Ohio Rev. Code 3105.12(B)(2).  
 
 As of the date of this writing, a couple can presently contract a common-law 
marriage in the following states: Alabama, Colorado, Iowa, Kansas, Montana, New 
Hampshire, Rhode Island, South Carolina, Texas, Utah.  National Conference of State 
Legislatures: Common Law Marriage by State, https://www.ncsl.org/research/human-
services/common-law-marriage.aspx (last visited Feb. 23, 2020).  Five other states 
previously permitted common-law marriage and still consider marriages valid if contracted 
prior to a statutory cut-off date: Pennsylvania (2005), Ohio (1991), Indiana (1958), 
Georgia (1997), Florida (1968).  Id.  The requirements for proving common-law marriage 
vary by state.   
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Hot Topic #2: Custodial Decisions Regarding Transgender Minors  
 

When young people come out as transgender, their parents face a litany of 
decisions, including several involving medical and/or therapeutic treatment.  For parents 
operating outside of an intact marriage, most of those decisions are custodial decisions 
within the meaning of Burchell v. Burchell, 684 S.W.2d 296 (Ky.App. 1984).  When the 
parents disagree, courts are forced to decide, and they are being asked to do so across 
the country.   

 
The law on this one is straight forward.  Be sure to read Williams v. Frymire, 377 

S.W.3d 579 (Ky.App. 2012).  In that instance, the court was asked to modify timesharing 
based on one parent’s belief that a six-year-old child was transgender.  Of course the 
best interest standard governed the modification of timesharing.  KRS 403.320(3).  Across 
the country, the issue is now being addressed more squarely as a custodial decision, not 
a timesharing issue.  This still leaves the court with a best-interest decision to be made.  
The National Center for Lesbian Rights (www.nclrights.org) maintains an active database 
of published opinions in various states and may be able to provide technical assistance 
with specific cases.  The key issue for practitioners is cultural competence.  Do not rely 
on your client to educate you fully.  NCLR has great resources for this as well, as does 
Keith Elston with the Kentucky Youth Law Project.  In litigation, you will potentially need 
to educate the opposing party and/or counsel, a friend of the court or guardian ad litem, 
the judge, possibly a custody evaluator, and very possibly even your client.  They dynamic 
may lend itself to mediation as an alternative.   
 
 Note that transgender youth are disproportionately represented in foster care.  
That means many transgender minors are in the Commonwealth’s custody.  Keep in mind 
that treatment decisions for those individuals will be governed by KRS 610.010(12).  
When a child is committed to the custody of the cabinet, the Cabinet stands in loco 
parentis, and the family court cannot force the Cabinet to place the child in a specific 
facility or order treatment with a specific (or even different) therapist.  Cabinet for Health 
and Family Services v. Huddleston, 185 S.W.3d 222 (Ky.App. 2006) (addressing 
placement); Cabinet for Health and Family Services v. P.B., 2017-CA-1371-ME (Ky.App. 
2018) (unpublished) (addressing independent therapist).       
  



D-8

UK/CLE 22nd Biennial Family Law Institute

Locally Hot Topic #3: Alarm Bells on Implicit Waiver  
 
 Be wary of the recent line of cases chipping away at a parent’s implied waiver of 
their superior custodial rights.  The Court of Appeals is by turns expanding and contracting 
the core holding in Mullins v. Picklesimer, 317 S.W.3d 569 (Ky. 2010).  In 2019, the court 
went so far as to say that the concept of implicit waiver of was limited to adoptions and 
“to nonparents who participated with the biological parent in a plan and agreement to: 
conceive (albeit artificially), bring into the world, and raise a child together.” Kruger v. 
Hamm, 2018-CA-553-ME (Ky.App. 2019), disc. review denied, opinion de-published, 
2019-SC-479-DE (Ky. 2019).  Be sure to also read Fry v. Caudill, 554 S.W.3d 866 
(Ky.App. 2018), addressing waiver in the context of a legal stepparent.  The case 
ultimately turned on the sufficiency of the trial court’s written findings, but the three 
different opinions in the case suggest trouble ahead.   
 

The takeaway when working with same-sex couples, married or not, is that you 
should not rely on the court to vest custodial rights in a nonbiological parent after the 
relationship ends.  Advanced planning is key.  When a couple calls and asks you if a non-
biological parent really needs to adopt a child born to their spouse, they should be strongly 
advised to do so.  Other possibilities include an explicit waiver, but that may still involve 
judicial fact-finding (and potential litigation) after the end of the relationship.  Parentage 
orders will be discussed in a later panel, and they are a wonderful tool for couples creating 
a family through surrogacy.  Keep in mind that the real effect of these orders in a dispute 
as to standing or custody has yet to be tested in case law.  A judgment of adoption by a 
court of competent jurisdiction is the sure-fire way to create parental rights.   

 
Bonus question: What is a parent?  Kentucky statutes and case law suggest few 

(and sometimes inconsistent) answers the question.  It now appears, though, that at least 
for genetic fathers, a judgment of paternity is not required.  In Meinders v. Middleton, the 
Supreme Court posted the question “is a putative father who has taken no steps to 
establish paternity beyond obtaining a DNA test a ‘parent’ for the purposes of KRS 
403.270?”  572 S.W.3d. 52, 54 (Ky. 2019).  The question arose in the context of 
dependency, neglect, and abuse court.  The Court succinctly stated “First, KRS 
600.020(46) defines a ‘parent’ as ‘the biological or adoptive mother or father of a child.’  
In addition, once Keith’s paternity test was presented to the trial court, it immediately 
began identifying him as CJS’s father in open court and in subsequent orders.  This was 
sufficient for Keith to gain the legal status of parent.” Id. at 61.  This may raise more 
questions than it answers, but it does suggest that an actual judgment, at least in this 
scenario, is not necessary.    
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Ball Corporation v. Durham, 013114 KYEDC, 5:12-CV-201-REW > /**/ div.c1 {text-align: center} /*
*/
BALL CORPORATION and BALL CORPORATION CONSOLIDATED HOURLY PENSION
PLAN, Plaintiffs,
v.
SANDRA DURHAM and MARY DURHAM, Defendants.
No. 5:12-CV-201-REW
United States District Court, E.D. Kentucky, Central Division, Lexington.
January 31, 2014
         MEMORANDUM OPINION AND ORDER (WITH REQUIRED FINDINGS OF FACT AND
CONCLUSIONS OF LAW).
          ROBERT E. WIER, Magistrate Judge. 
         The Court considers the pending Interpleader Complaint, which requests a determination of
which Claimant, Sandra Durham or Mary Durham, is entitled to benefits, related to the deceased
Curtis Durham, in a pension plan (Plan) established under the Employee Retirement Income
Security Act of 1974, as amended (ERISA), 29 U.S.C. § 1001, et. seq. DE #1 (Interpleader
Complaint). The Court conducted a bench trial on April 18, 2013. DE #32 (Minute Entry). The
Interpleader Plaintiffs, Ball Corporation and Ball Corporation Consolidated Hourly Pension Plan,
attended by counsel and observed but did not actively participate. Both Claimants testified and
actively cross-examined, and the Court heard both opening statements and closing arguments. 
         Having considered the full record, the Court FINDS that Claimant Mary Durham is the proper
beneficiary and qualifies as the "Eligible Spouse" or "Surviving Spouse" under the Plan.[1]. Mary
Durham, having entered into a valid common law marriage with Curtis Durham in Ohio that was
not terminated by death, divorce, or dissolution, is the Claimant that was legally married under
federal law to Curtis Durham, the Plan member, on the date of his death and throughout the year
preceding his death. The Court enters a separate Judgment consistent with the reasoning and
findings herein. 
         I. Introduction 
         A. The Court has jurisdiction over the dispute and venue is proper in this federal District.
         The Court has jurisdiction over the instant dispute pursuant to 29 U.S.C. § 1132(e)(1) and 28
U.S.C. § 1331. Section 1331(a) generally establishes federal question jurisdiction. Further, ERISA
itself specifically grants jurisdiction: "[Except for suits brought by individuals to recover, enforce, or
determine rights], the district courts of the United States shall have exclusive jurisdiction of civil
actions under this subchapter brought by... a fiduciary...." 29 U.S.C. § 1132(e)(1); see also IBEW
Pacific Coast Pension Fund v. Lee, 462 Fed.App'x 546, 548 (6th Cir. 2012) ("We have subject
matter jurisdiction over an interpleader action initiated to determine the proper beneficiary of an
employee pension benefit plan." (citing 29 U.S.C. § 1132(a)(3)(B)(ii)) and Cent. States, Se. & Sw.
Areas Pension Fund v. Howell, 227 F.3d 672, 674 n.2 (6th 2000))); Fed.R.Civ.P. 22(a)(1);
Mattingly v. Hoge, No. 3:05-CV-301, 2007 WL 204008, *2 n.4 (W.D. Ky. Jan. 23, 2007) ("Federal
district court has exclusive jurisdiction over ERISA actions brought by fiduciaries. As the plan
fiduciary, MetLife was permitted to bring an interpleader action in federal court." (citations

APPENDIX
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omitted)). ERISA's jurisdictional grant is without regard to the amount in controversy or the
citizenship of the parties. 29 U.S.C. § 1132(f). 
         Here, Ball Corporation is the Plan Administrator. Thus, pursuant to the statutory authority
cited above, the Court has original jurisdiction over the matter. Further, venue is proper in this
District pursuant to 29 U.S.C. § 1132(e)(2), which provides that an action may be brought "where
a defendant resides or may be found." Id. Both Defendants/Claimants live in the Eastern District of
Kentucky. DE #1 (Interpleader Complaint) at 2, ¶¶ 4, 5 (identifying Sandra Durham as living in
Orlando, Kentucky and Mary Durham as living in Stanford, Kentucky); see also 28 U.S.C. §
1391(b)(1).
         B. The parties.
         In this somewhat unusual but intriguing case, the parties' interests are distinct and well-
defined. First, the Interpleader Plaintiffs seek a determination of which of two competing Claimants
is the proper beneficiary, as Surviving Spouse or Eligible Spouse under the Plan. 
         The competing Claimants, Mary Durham (Mary) and Sandra Durham (Sandra), both claim
beneficiary status per the Plan, as Surviving Spouse of Plan participant, the late Curtis Durham
(Curtis).[2] Mary alleges a common law marriage to Curtis in Ohio from 1984, and Sandra alleges
a ceremonial marriage in Kentucky from April 2002 to the date of Curtis's death, September 20,
2006. On June 22, 2002, Mary married Robert Earl Northern in Kentucky. The Court discusses the
various details of these unions below. 
         C. Question presented.
         The Interpleader Complaint presents one overriding question: Which Claimant is lawfully
entitled to Plan benefits as Eligible Spouse? 
         The Court first addresses choice of law, next assessing the alleged common law marriage,
whether that marriage remained intact, and whether subsequent events or developments,
including the later solemnized Kentucky marriages, displace any rights dependent on the Ohio
common law relationship between Curtis and Mary. Ultimately, the Court finds that Mary and
Curtis Durham had a valid common law marriage in Ohio that never legally ended. As a
consequence, Mary is the Surviving Spouse despite later events. This result may seem somewhat
unfair and unfortunate, given the parties' subsequent conduct, but the facts and law compel a
result in Mary's favor. 
         II. Analysis 
         By agreement of the parties, Mary presented her proof first at trial, although this did not
affect any presumption or evidentiary burden. Generally, the parties do not dispute the factual
events, and the Court notes any discrepancy below. Pursuant to Federal Rule of Civil Procedure
52(a)(1), the Court makes the following findings of fact and conclusions of law. 
         Mary met Curtis in April 1983, in Mt. Vernon, Kentucky while Mary was waiting tables. DE
#34 (Trial Tr.) at 15. At that time, Curtis was laid off from his job with Heekin Can in Cincinnati,
Ohio, and living with his mother in the Mt. Vernon area. Id. The two began a romantic relationship,
although Curtis was called back to Heekin Can and relocated to Cincinnati in late 1983/early 1984.
Id. at 16. Curtis gave Mary a ring, and the couple got engaged in July 1983. Id. at 47. In October
1983, Mary entered into a 1-year lease on a restaurant in Mt. Vernon, and she did not move to
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Cincinnati until November 1, 1984. Id. at 17. 
         Mary moved to Cincinnati to be married to Curtis, and the couple exchanged marriage vows,
in the presence of his mother, on November 1, 1984, at Curtis's Cincinnati home. Id. at 47. Mary's
was the only testimony on this point, but she backed up the timing with her October 1984 divorce
papers (Mary's. Ex. 15), which freed her to marry Curtis. The specific and particular testimony
about the timing, the interplay with lease expiration, and the event details all combine to support
the finding that the private and intimate ceremony, involving present intent to wed, did in fact
occur. The Court so finds. The stated motivation for avoiding a formal ceremony-the couple's past
negative experiences with formalized marriage-made sense in context. Mary and Curtis held each
other out as husband and wife from November 1, 1984 until they separated sometime around
2000. Id. During that full 16-year period, the couple purchased property together, [3] filed joint tax
returns, [4] and considered themselves a married couple. Id. at 18. (Q: "Did you think that you
were any more or less of a married couple because you didn't get a marriage certificate? A: No.
We were married."); id. at 18-19 (Q: "Did you think you were anymore or any less of a married
couple because you didn't have a ceremony in a church? A: No. Q: Or before a judge? A: No.").
Mary obtained a social security card in the name of Mary Durham, and Curtis's 1986 Last Will and
Testament leaves his entire estate to his "beloved wife, Mary Durham."[5] Id. at 23-25; see also
Mary's Ex. No. 11. 
         At some point in 2000, Mary and Curtis separated, although the couple experienced
relationship difficulties as early as 1998. DE #34 (Trial Tr.) at 18 (describing relationship as a
"backwards and forth thing from '98 to 2000"); id. at 27 (noting final separation in 2000). Mary and
Curtis did seek advice of counsel, and the couple understood that they would need to either obtain
a divorce or formally dissolve their common law marriage. Id. at 27. Their corporate attorney even
drafted papers, but Curtis and Mary did not sign the documents or otherwise seek further formal
termination of the marriage. Per Mary: "[Curtis] wouldn't pay for the divorce. I wouldn't pay for the
divorce. So we didn't get no divorce." Id. at 27-28; see also Mary's Ex. No. 14 (including
correspondence from a Cincinnati lawyer concerning dissolution between Mary and Curtis); id.
(November 22, 2000 letter from the lawyer noting that no payment had been received). Mary
confirmed at trial that she and Curtis never formally terminated the marriage in any jurisdiction. 
         Mary does receive social security benefits as Curtis's widow. The record reflects a March
2009 letter indicating Mary's entitlement to monthly widow's benefits. Mary's Ex. No. 13. At some
point, Mary went to the social security office and learned, initially, that she would be unable to
collect benefits because of Curtis's marriage to Sandra. Mary informed the office that she had a
prior common law marriage to Curtis in Ohio. After an independent investigation, which required
Mary to submit final divorce paperwork from her earlier divorces and from Curtis's prior divorces
and included interviews by the office with two of Curtis's sisters, the office awarded Mary widow's
benefits. DE #34 (Trial Tr.) at 31-35; see also Mary's Ex. No. 13. 
         After Curtis and Mary separated, Curtis married Sandra (Bowles) Durham on April 10, 2002,
in Orlando, Kentucky. On the marriage license, Curtis listed his marital status as divorced and
cited just 2 prior marriages. See Sandra's Ex. No. 2. On June 22, 2002, Mary married Robert Earl
Northern in Renfro Valley, Kentucky. On the marriage license, Mary listed her marital status as
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divorced and also cited 2 prior marriages. See Sandra's Ex. No. 3. At trial, Mary testified that, prior
to entering into a common law marriage with Curtis, she was ceremonially married to and divorced
from both Denvin Miller and Floyd Hayes. DE #34 (Trial Tr.) at 19, 33. She also testified that, prior
to her common law marriage with Curtis, he was formally married to and divorced from Judy
Durham and Wanda Hasty. 
         Unlike Sandra's marriage, which ended with the unfortunate passing of Curtis, a Rockcastle
Circuit Court ultimately invalidated Mary's marriage to Northern. Mary's Ex. No. 12. Per the 2008
judgment, in the case Northern initiated, the court found that Mary was, at the time of her marriage
to Northern, married to Curtis under a valid common law marriage from Ohio. Id. The court thus
invalidated the marriage (on Northern's petition) and restored Mary's name to Mary Durham. At
trial here, Mary explained that her marriage to Northern was not traditional. DE #34 (Trial Tr.) at 49
("Actually, we were childhood sweethearts, and it was just a big deal. We never did consummate
our marriage. He - [Robert Northern] stayed in Mt. Vernon probably maybe two weeks, and then
he went to work in Owensboro, Kentucky, and we just lived separate lives. We never did live
together."). As to Northern's motive for filing the petition for a declaration of invalidity, Mary
indicated that Northern possibly believed that Mary might have or receive wealth that he might
someday inherit. Id. at 50. Mary, who did not have counsel per the document, did not actively
participate in the invalidity proceedings, stating that she "didn't care" and "wasn't going to bother
with it." Id.
         Mary testified she always believed that her marriage to Curtis was valid, although she
struggled with her marital status after she and Curtis remarried. Mary testified to a conversation
that she had with Curtis and Sandra in which Curtis supposedly told Mary that he had spoken to
William Gregory, a Kentucky lawyer, [6] who allegedly advised at an unknown point that Curtis and
Mary did not have to get divorced because Kentucky did not honor common law marriages. Id. at
29. Based on Curtis's representations, and the fact that Curtis remarried first, Mary felt free to and
ultimately did marry Robert Northern. 
         Sandra knew some about Curtis's history with Mary, although she did not know that the two
potentially had entered into a common law marriage in Ohio prior to Sandra's marriage to Curtis.
Id. at 63. Sandra met Curtis the day after her first husband died in 1999, when Curtis and his then-
girlfriend Linda brought a bucket of chicken to visitation at her house. Id. at 59. Sandra first met
Mary when Mary was selling property that she and Curtis owned jointly and needed Curtis and
Sandra to sign the deed as husband and wife. Id. The women had little contact after that, though
Sandra testified to seeing Mary at bingo, and Mary attended Curtis's funeral (signing the guest
book as Mary Northern). When Sandra probated Curtis's will and the court appointed her as
Executrix, Mary did not protest or otherwise seek to contest the validity of the will. Id. at 64.
Sandra alone paid for Curtis's funeral. Id.
         Sandra did not know or evidently suspect that, at the time of her marriage to Curtis, he had
earlier entered into a common law marriage with Mary that would need to be formally terminated
under Ohio law. She understandably took at face value Curtis's statement that he was divorced.
Id. at 65. She did testify that, had she known that Curtis was still legally married to Mary, she
would have demanded that Curtis get a divorce prior to their own nuptials. Id. at 70. When Sandra
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saw Mary's name on the deed that she signed at the bank, it was the first time Sandra saw Mary
referred to as "Mary Durham." Id. at 73. But, no one had ever disclosed the true extent of Curtis's
relationship with Mary to Sandra. In fact, Curtis passed away nearly two years before the
Rockcastle Circuit Court invalidated Mary's marriage to Northern based on her pre-dating
marriage to Curtis. 
         A. Choice of Law
         The choice of law question here implicates a unique web of interrelated authorities. Mary
generally argued for application of Ohio law to determine the validity of her common law marriage,
DE #30 (Memorandum of Law) at 2, but did not argue a particular application for other issues in
the case. In closing argument, however, Mary defended her position as Eligible Spouse under an
application of either Kentucky or Ohio law. DE #34 (Trial Tr.) at 86-81. Sandra generally argued for
application of Kentucky law, noting "sufficient contacts in this action as required in Restatement
(Second) § 283." DE #31 (Brief) at 3-4. The Court finds merit in both arguments but ultimately
takes a more nuanced approach. 
         In disputes of this nature, ERISA itself "supplies the rule of law." IBEW Pacific Coast, 462
Fed.App'x at 548 (citing Metro Life Ins. Co. v. Pressley, 82 F.3d 126, 129-30 (6th Cir. 1996); 29
U.S.C. § 1001 et. seq. ). Specifically, the rule of law requires a fiduciary to pay benefits "in
accordance with the documents and instruments governing the plan." § 1104(a)(1)(D); see also
IBEW Pacific Coast, 462 Fed.App'x at 548. ERISA's rule is a "clear mandate" that an administrator
must follow to determine the appropriate beneficiary. IBEW Pacific Coast, 462 Fed.App'x at 548
(citation omitted); see also Union Sec. Ins. Co. v. Blakely, 636 F.3d 275, 276 (6th Cir. 2011)
("ERISA directs that the plan documents determine the beneficiaries... and repeatedly
underscores the primacy of the written plan."). 
         The Plan at issue here directs payment, upon the death of a member, to that member's
"Eligible Spouse, " which the plan defines as "the surviving spouse to whom the Member had been
legally married under federal law on the date of his or her death throughout the one (1)-year period
preceding the date of death. "DE #1-2 (Pension Plan) at §§ 1.20, 4.1(e)(1). "Plan administrators
and federal courts routinely rely on state law to identify a participant's spouse in determining the
proper recipient of spousal benefits." IBEW Pacific Coast, 462 Fed.App'x at 549 (citations
omitted). Further, when determining which state's law should apply, a court's "analysis is governed
by the choice of law principles derived from federal common law.'" DaimlerChrysler Corp.
Healthcare Benefits Plan v. Durden, 448 F.3d 918, 925 (6th Cir. 2006) (citation omitted). Absent
clearly established federal choice of law rules, a court looks to the Restatement (Second) of
Conflicts of Law. Id. at 922 (citation omitted). Thus, "although the underlying legal issue [in] this
case is a contractual issue about rights and duties under the Plan, [a court] must look to [
Restatement (Second) of Conflicts of Law ] section 283 to analyze which state's law governs the
determination of which claimant was legally married to [the Member] at the time of his death." Id.
         Section 283 states, in part: "The validity of a marriage will be determined by the local law of
the state which, with respect to the particular issue, has the most significant relationship to the
spouses and the marriage under the principles stated in § 6." Restatement (Second) of Conflict of
Laws § 283(1) (1971) (emphasis added). Section 6 identifies the following principles: 
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(a) the needs of the interstate and international systems, (b) the relevant policies of the forum, (c)
the relevant policies of other interested states and the relative interests of those states in the
determination of the particular issue, (d) the protection of justified expectations, (e) the basic
policies underlying the particular field of law, (f) certainty, predictability and uniformity of result, and
(g) ease in the determination and application of the law to be applied. 
Id. § 6(2). 
         Here, analysis of those factors in the context of § 283 leads the Court to apply both Kentucky
and Ohio law, segregated by issue. Specifically, and for the reasons below, the Court applies Ohio
law to govern proof concerning Mary's common law marriage, Kentucky law to govern Sandra and
Curtis's solemnized marriage and, though a tougher call, Kentucky law to the question of marriage
priority.
         Under the factors enumerated in Section 6, Ohio law properly governs Mary and Curtis's
common law marriage. Specifically, factors (c)-(f) support application of Ohio law to this issue.
Ohio, as the state recognizing the common law union, has a particular interest in the determination
of the issue. Ohio has developed a body of law governing the formation and recognition of
common law marriages and retains an unquestionable interest in the uniform recognition and
application of those legal principles. Further, application of Ohio law promotes certainty,
predictability, and uniformity of result in disputes of this nature, and additionally protects the
justified interests of the parties. Here, Mary and Curtis formed their union and lived together for
approximately 16 years in Ohio, and Curtis worked and developed the corpus at issue at an Ohio
canning factory. Ohio law properly governs Mary's claim of a common law marriage to Curtis. 
         Further, for many of the same reasons, the Court applies Kentucky law with respect to the
solemnized marriage between Sandra and Curtis. Curtis and Sandra met in Kentucky, entered into
a ceremonial marriage in Kentucky, and resided together in Kentucky until Curtis died. Sandra
submitted various official Kentucky documents in support of her claims of a ceremonial marriage,
estate administration, and Curtis's death. Kentucky is the forum for the instant dispute. Sandra and
Curtis reasonably would have expected Kentucky law to apply to govern the validity of their
marriage transaction, and applying Kentucky law promotes certainty, predictability, and uniformity
of result. Kentucky plainly has an interest in applying its own law to determine the validity of a
marriage celebrated in the state. Ohio has no genuine interest in the transaction: the parties
married and lived together as man and wife in Kentucky. Together, all of these Kentucky-specific
contacts, combined with the § 6 principles, result in the application of Kentucky law as to the
solemnized marriage of Sandra and Curtis. 
         Finally, but most centrally to the dispute, the Court finds that Kentucky law is appropriate to
resolve the question of marriage priority. Kentucky and Ohio law generally treat the effect of
second marriages on a prior marriage quite differently, although, on this record, the Court believes
that application of either law would produce the same result. As to factor (b), the relevant policies
of the forum: 
Kentucky courts traditionally have been quite egocentric with regard to conflict of law questions.
Wallace Hardware Co. Inc. v. Abrams, 223 F.3d 382, 391 (6th Cir. 2000). While reviewing
Kentucky choice of law cases, the Sixth Circuit recently noted that "when a Kentucky court has
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jurisdiction over the parties, [the court believes that its] primary responsibility is to follow its own
substantive law. The basic law is the law of the forum, which should not be displaced without valid
reasons.'" Adam v. J.B. Hunt Transport, Inc., 130 F.3d 219, 230-31 (6th Cir. 1997) (quoting Foster
v. Leggett, 484 S.W.2d 827, 829 (Ky. 1972)). "If there are significant contacts-not necessarily the
most significant contacts-with Kentucky, then Kentucky law should be applied.'" Id.
Republic Servs., Inc. v. Liberty Mut. Ins. Co., No. 03-494-KSF, 2007 WL 152102 (E.D. Ky. Jan. 12,
2007). Clearly, Kentucky preferences would result in an application of Kentucky law. Further, given
that one of the marriages at issue occurred in Kentucky and that Curtis died in Kentucky, factor (b)
favors Kentucky law. All of the players have some history of significance in the Commonwealth. 
         As to factor (c), Ohio does not share Kentucky's dramatic preference for applying its own
law, following more traditional choice of law principles. See Preferred RX, Inc. v. Am. Prescription
Plan, Inc., 46 F.3d 535 (6th Cir. 1995) (noting the application of Ohio law, "a decision supported by
Ohio's choice of law rules, and the Restatement (Second) of Conflicts, on which they are based"
(citations omitted)). Ohio does have significant interests in the application of its law here, however,
given that only Ohio law governs the formation of a common law marriage, Mary and Curtis lived
in Ohio together for 16 years, and Curtis's employment in Ohio resulted in the funds at issue. The
Court has not identified, and no party has suggested, that any other sovereign's law might apply.
Factor (c) favors Ohio law. 
         Factors (d) and (e) are ultimately dispositive in the Court's decision to apply Kentucky law.
Particularly (d), or the "protection of justified expectations." Each party had a long Kentucky
history. Mary and Curtis met here, but cohabitated in Ohio; Curtis and Sandra married formally in
Kentucky. After Curtis and Mary split up, both returned to Kentucky and both entered into later
marriages in Kentucky. Further, Curtis and Mary ultimately did not divorce or formally dissolve
their common law marriage because they supposedly perceived that Kentucky law did not
recognize their Ohio union. Both appear to have entered later marriages in Kentucky under the
good faith assumption that, while their marriage had been valid in Ohio, their relocation to
Kentucky obviated any need for formal court resolution. As to factor (e), Kentucky has a strong
present interest in regulating marriage. Rose v. Rose, 46 S.W. 524 (Ky. 1898) ("[A]s every well-
organized society is essentially interested in the existence and harmony and decorum of all its
social relations, marriage, the most elementary and useful of them all, is regulated and controlled
by the sovereign power of the state[.]"); 15 Ky. Prac. Domestic Relations L. § 3:1 (2012) ("The
notion that states may regulate marriage is axiomatic."). Parties marrying in Kentucky submit
themselves to Kentucky's laws and regulations, rationally expecting Kentucky law to govern any
resultant dispute. Further, although the Court has already found that Ohio law governs the initial
validity of the common law union between Mary and Curtis, application of Kentucky law to
marriage priority is not inconsistent with this distinct issue-based analysis. 
         Finally, as to factor (f), or the "certainty, predictability, and uniformity of result, " the Court
notes that, on this record, and as discussed more fully below, application of either Kentucky or
Ohio law would result in Mary's favor. Thus, the factor is neutral. 
         The record presents both Kentucky and Ohio contacts but, on balance, and in light of
Kentucky's forum-centric attitude toward application of its own law, the Court finds Kentucky law
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the most appropriate to govern the question of marriage primacy. 
         B. Mary and Curtis did enter into a valid common law marriage in Ohio in 1984, which they
did not dissolve or end formally via divorce.
         Mary proved, by clear and convincing evidence, that she and Curtis entered into a common
law marriage in Ohio on November 1, 1984.[7] DE #37 (Trial Tr.) at 17. A party claiming a common
law marriage must establish the following elements by clear and convincing evidence: "(1) an
agreement to marry in praesenti[8] by parties competent to contract; (2) cohabitation as husband
and wife; (3) the parties must hold themselves out as husband and wife; and, (4) the parties are
treated and reputed as husband and wife by the community." Drummer v. Drummer, No. 12-11-10,
2012 WL 2559461, *9 (Ohio Ct. App. July 2, 2012) (citing Nestor v. Nestor, 472 N.E.2d 1091
(1984)). A party may prove the first prong, a present agreement to marry, by "direct evidence
which establishes agreement, or by proof of cohabitation, acts, declarations, and conduct of the
parties and their recognized status in the community in which they reside." Id. If a party cannot
present direct proof, "testimony regarding cohabitation and community reputation tends to raise an
inference of the marriage." Id. The unique circumstances of the case dictate the weight of the
inference, although a longer period of living together and cohabitating as man and wife generally
strengthens the inference. Id. Mary presented both direct proof and testimony about her
relationship with Curtis, which, taken together, establish proof of a common law marriage to Curtis
Durham by clear and convincing evidence. 
         Mary testified sincerely and credibly that Curtis gave her an engagement ring in July 1983,
and the couple intended to marry as soon as her divorce was final. DE #34 (Trial Tr.) at 47. Within
days of her divorce being final and the restaurant lease expiring, Mary moved to Cincinnati to be
with Curtis. Id. at 17. On November 1, 1984, the couple exchanged marriage vows in the presence
of his mother, and Curtis gave Mary a wedding band. The couple held each other out as husband
and wife, and began to live as husband and wife from that day forward. Id. Sandra offered nothing
to discredit Mary's testimony about the couple's intentions, beliefs, or actions. 
         In addition to testimony about the unconventional wedding ceremony, Mary presented
evidence indicating that the couple clearly held themselves out as husband and wife over an
extended period. First, the couple, on at least two occasions, purchased property as "husband and
wife." See Mary's Ex. Nos. 1, 3. Second, Mary testified that the couple filed joint (married couple)
federal tax returns from 1985 to approximately 2000. The record reflects joint federal tax returns
from 1988, 1989, 1990, 1991, and 1996. Mary's Ex. Nos. 4, 5, 6, 7, 8.[9] Additionally, a 1991 loan
account statement from the 1067 Sutton Avenue address reflects both Curtis and Mary Durham.
Further, Curtis executed a Last Will and Testament in 1986 referencing Mary Durham as his
"beloved wife" and Denvin Esley Miler, Jr., Mary's son from a prior marriage, as an alternate
beneficiary and "my step-son." Mary's Ex. No. 11. This is plain evidence of the relationship as it
existed in Ohio over a course of many years. 
         Additionally, the Court recognizes that two neutral bodies have found the existence of a valid
common law marriage between Mary and Curtis. First, in 2008, a Rockcastle Circuit Court
invalidated Mary's marriage to Robert Northern because she was, at the time she putatively
married Northern, still legally married to Curtis under an Ohio common law marriage. Although
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Mary's testimony about her lack of participation in the proceedings may undercut those findings,
see DE #34 (Trial Tr.) at 50 ("I didn't care, so I didn't bother with it"), the Court does note the non-
binding decision of an independent judicial body, under Kentucky law, in this regard. Similarly, the
Social Security Administration determined (after its own investigation) to award Mary widow's
benefits. Mary's Ex. No. 13; see also DE #34 (Trial Tr.) at 32-35. Sandra was perhaps not privy to
those proceedings, but the record includes the results and Sandra did not object to Mary's use of
the other assessments. 
         Mary presented specific testimony about the engagement and marriage ceremony. She
assumed Curtis's last name, even obtaining a social security in the name of Mary Durham. The
couple lived together at 1067 Sutton Avenue for almost the entirety of their common law marriage.
Taken together, this evidence establishes that Mary and Curtis had an agreement to marry in
praesenti, as of November 1984. 
         Further, based on the deeds, will, and joint tax returns, the couple did cohabitate and did
hold themselves out to the community as man and wife. Ohio does not require that everyone in the
community regard the couple as man and wife: "the reputation' of being married need only exist in
a couple's circle of acquaintances." Bevan v. Bevan, No. 2005-L-018, 2006 WL 1519654 (Ohio Ct.
App. 2006) (citing Nestor, 472 N.E.2d at 146). Mary did not present testimony or offer specific
documentation about community reputation, but the Court draws fair inference from the fact that
the Social Security Administration, before awarding Mary widow's benefits, conducted an
independent investigation into the couple's marriage. Per Mary, the agency contacted two of
Curtis's three sisters prior to awarding widow's benefits. Additionally, the Court notes that in both
of the deeds presented, see Mary's Ex. Nos. 1, 3, the couple received deeds to property as
husband and wife. Each deed is signed by the grantors, as well as two witnesses. Id. Curtis's will,
identifying Mary as his wife, is also signed by two witnesses. Mary's Ex. No. 11. A third-party
preparer handled the tax returns, and the bank records show that the bank corresponded and
communicated with the Durhams as a couple. Public documentation qualifies as reputational
proof. Smith v. Smith, No.77 CA 13, 1978 WL 216324, *3 (Ohio Ct. App.) (recognizing as valid
proof "the spreading upon the public records of the county in which they live of the fact of joint
ownership of real estate and of being joint debtors... [such] being signed as husband and wife").
Mary properly established reputation. On the whole, the Court finds each element satisfied by
clear and convincing evidence. 
         Additionally, the Court finds that Mary and Curtis did not dissolve or otherwise obtain a
divorce from their common law marriage. Ohio common law marriages entered into prior to
October 10, 1991, remain valid after that date unless terminated by death, divorce, dissolution of
marriage, or annulment. Ohio Rev. Code Ann. § 3105.12(B)(2). Here, Mary testified that she and
Curtis sought legal advice in anticipation of formally ending their common law marriage but
ultimately did not participate in any kind of formal divorce or dissolution[10] proceeding: 
         Q: Did you talk with any attorneys about what you may need to do to legally terminate your
relationship?
         A: Yes. 
         Q: Okay. What was your understanding of what was required for you and Curtis to separate
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at that time? 
         A: We had to get a common law marriage divorce, dissolution. 
         Q: Okay. And did you or Curtis seek out an attorney to help you with that? 
         A: Curtis had an attorney - well, he was our corporate attorney, and he drawed up some
papers, but we never did go on with it. We never did - he wouldn't pay for the divorce. I wouldn't
pay for the divorce. So we didn't get no divorce. 
         Q: Okay. 
         A: But he said we - let me think of the attorney. I can't remember. But, anyway, the attorney
said that we would have to get a common law marriage divorce, and he sent papers for us to sign,
but I never did sign any. 
         Q: And to the best of your knowledge did Curtis sign those papers? 
         A: No. 
         Q: Was - to the best of your knowledge did - was Curtis aware of the fact that you needed to
terminate your marriage? 
         A: Yes. 
         Q: Okay. Have you ever been formally divorced from Curtis Durham? 
         A: No. 
         Q: Not in Ohio, not in Kentucky, not in Tennessee, not in Florida, not anywhere? 
         A: No. 
         Q: You've never appeared at a courthouse, you've never signed any documents, you've
never been put on notice that your marriage from Curtis Durham was terminated? 
         A: No. 
         Q: And you never initiated proceedings to terminate the marriage...? 
         A: No. 
         DE #34 (Trial Tr.) at 27-29. 
         Documentary evidence submitted at trial supports Mary's testimony. Specifically, Mary's Ex.
No. 14, collectively, a series of letters from the law firm Rendings, Fry, Kiely, & Dennis, LLP,
indicates that the couple sought legal advice about formally terminating their marriage as early as
1998. The last-dated letter, written on November 22, 2000, confirms Mary's testimony that, at least
as of that date, neither party had paid the legal fees and the case was stalled pending payment.
Id. (November 22, 2000 letter) ("Please recall that on September 8, 2000, we forwarded to you our
invoice in this matter, and advised you that we would move forward with the dissolution once
payment was received. To date, we have not received payment."). This is direct proof that the
status quo remained unchanged. 
         Mary did not submit a certification of the absence of a dissolution or divorce record under
Federal Rule of Evidence (FRE) 902, which is a legitimate form of proof and procedurally proper
under FRE 803 to prove the absence of a public record. DE #34 (Trial Tr.) at 84; see also
Fed.R.Civ.P. 44. Counsel admitted that such proof would be possible, id. at 84 ("Your Honor, they
would be - I guess that is theoretically possible."), but argued that the potential scope of such a
certification would be extremely burdensome. Id. at 84 ("[W]ere that the burden to satisfy that,
would literally require us to bring in some sort of copy from the clerk of very jurisdiction in the



D-19

Hot Topics in LGBT Family Law in 2020

United States.").[11] Mary focused on the lack of contradictory evidence, noting the outcome of the
Social Security Administration's independent investigation. Id. at 85.[12]

         The Court credits Mary's testimony and the documentary evidence and finds that Mary and
Curtis did not formally divorce or otherwise dissolve their common law marriage. When the parties
separated, they were still legally married pursuant to a valid Ohio common law marriage. Thus, the
Court must consider the effect, if any, of each participant moving to and ultimately remarrying in
Kentucky.
         Kentucky does not itself recognize common law marriage, but the Commonwealth does
recognize marriages if valid in the state where solemnized. K.R.S. § 402.040. Although the statute
requires a solemnized marriage, Kentucky also recognizes a common law marriage if valid in the
state in which the parties entered into the common law marriage. Rader v. Celebrezze, 253
F.Supp. 325 (D.C. Ky. 1966) (quoting Brown's Admr. v. Brown, 215 S.W.2d 971, 975 (Ky. 1948)):
"Common law marriage is not recognized in this State, .... But if a common law marriage is
entered upon in a State where it is valid, then if the marriage is valid there, it will be treated as
valid here.'"). Thus, when Mary and Curtis separated and each moved to Kentucky, they in
Kentucky's eyes were still legally married under their Ohio common law marriage. See also
Graham & Keller, Ky. Practice Domestic Relations Law, § 3:24 ("Kentucky does not recognize
common-law marriages contracted within this state. However, a common-law marriage valid in the
state in which it was contracted will be recognized in Kentucky."). 
         Kentucky and Ohio follow different presumptions about the effect of second marriages in
analyzing marital priority. The majority rule, which Kentucky follows, states that "a [later] marriage
is presumed to be legal until proven otherwise." Domany v. Otis Elevator, Co., 369 F.2d 604, 611-
12 (6th Cir. 1996); see also Scott's Adm'r et al. v. Scott, 77 S.W. 1122, 1124 (Ky. 1904) ("It is the
law in this state that, when a marriage is shown in fact, the law raises a strong presumption,
especially after the lapse of many years, in favor of its legality, and the burden is with the party
objecting to its validity to prove that it is not valid."). The presumption is not, of course, conclusive
but does shift the burden of proof. Scott's Adm'r et al., 77 S.W. at 1124 (citing Howton v. Gilpin, 69
S.W. 767 (Ky. 1902)). Under this approach, "[i]t will be presumed that the disability of a prior
marriage has been removed by a divorce before one of the parties had contracted a second
marriage.'" Id. (citing 19 Enc. Law 1208 (2d Ed.)). The evidentiary burden is a preponderance.
Gardner v. Oldham, 381 F.2d 804, 807 (5th Cir. 1967). 
         Ohio follows the minority rule, which presumes that a first marriage continues until proof of
its termination. Domany, 369 F.2d 611. Under this approach, the party claiming validity of the
second marriage bears the burden of overcoming the presumption. Id. "[I]t is further presumed that
there was no valid divorce in the first marriage in the absence of positive proof." Id. (citations
omitted).
         Applying Kentucky law, the Court finds that Mary proved by a preponderance that she and
Curtis were still married when he married Sandra, thus creating a disability to the second
marriage. The Court has already found (1) a valid common marriage between Mary and Curtis that
was (2) not terminated by divorce or dissolution. As Kentucky recognizes a valid common law
marriage entered into in another state, the couple's separation in Ohio and subsequent return to
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Kentucky do not lawfully terminate or otherwise affect the status of the marriage. Mary thus
overcame the presumption. 
         Mary's testimony that the couple (1) married on November 1, 1984, via an exchange of rings
and vows, (2) held themselves out as husband and wife for nearly sixteen years, and (3) did not
engage in formal divorce or dissolution proceedings, as buttressed by the supporting documentary
evidence submitted, compels a finding that the couple was still married under an Ohio common
law marriage on June 22, 2002, the date Sandra and Curtis entered into their ceremonial
marriage. Sandra's testimony that Curtis never referred to Mary as a previous wife and did not
discuss their common law marriage creates a counter-inference[13] but cannot compete with the
strength and force of Mary's competent proof.[14]

         The Court thus finds that Mary and Curtis were validly married until his death. Therefore,
Mary is entitled to judgment and ensuing benefit distributions from and in accordance with the
Plan.
         Alternatively, the Court would reach the same conclusion under Ohio law. Under an
application of Ohio law, Sandra would bear the burden of showing that Curtis and Mary formally
divorced or dissolved their common law marriage. Sandra presents no proof of a divorce or
dissolution. Instead, she here argues that Northern did not timely file an action to have the
marriage invalidated, and thus Sandra should be estopped from referencing the invalidity of her
marriage to Northern in support of her claims. DE #31 (Sandra Brief) at 4-7. 
         Sandra asserts that Kentucky law should have barred Northern from seeking to invalidate his
marriage to Mary because the action was beyond the statute of limitations. DE #31 (Sandra Brief)
at 5. Thus, per Sandra, Curtis's death removed any prior impediment to Mary's solemnized
marriage to Northern. Under this theory, Mary was legally married to Robert Northern, which would
make Sandra the legal widow of Curtis. Id. Sandra misunderstands the mechanics of K.R.S. §
403.120(2), which provides, in part: "A declaration of invalidity... may be sought by any of the
following persons and must be commenced within the times specified, but only for the causes set
out in paragraph [(1)] (a) may a declaration of invalidity be sought after the death of either party to
the marriage. " Id. (emphasis added). The marriage Northern sought to and ultimately did
invalidate was his marriage to Mary, not Curtis's marriage to Mary. There is no proof about timing
of Northern's knowledge relative to the common law marriage. Further, to the extent that Sandra
argues that Mary failed to comply with the statutory requirements, the Court notes that Northern
(not Mary) initiated the petition to have the marriage declared invalid. The statute of limitations
issue is irrelevant. 
         The Court also rejects judicial estoppel. Judicial estoppel "forbids a party from taking a
position inconsistent with one successfully and unequivocally asserted by the same party in a prior
proceeding.'" Griffin v. Wal-Mart Stores, Inc., 135 F.3d 376 (6th Cir. 1998) (quoting Teledyne
Indus., Inc. v. Nat'l Labor Relations Bd., 911 F.2d 1214, 1217 (6th Cir. 1990)). Judicial estoppel
applies to prevent "cynical gamesmanship, " when a party "(1) took a contrary position; (2) under
oath in a prior proceedings; and (3) the prior position was accepted by the court." Id. Sandra
asserts estoppel but her argument in this regard is unclear. She alleges nothing in support of the
specific elements of judicial estoppel, including any indication that a court previously accepted a
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contrary position taken by Mary. Mary did not participate in the invalidity proceedings, did not
argue for marital validity there, and while she may have believed that she had a valid ceremonial
marriage to Northern, that position would not justify estopping her from the instant claim. Things
changed relative to her understanding and position, and Mary did not engage in behavior that
would invoke estoppel. Simply put, judicial estoppel does not, on this record, apply, and any other
estoppel theory is wholly undeveloped. 
         III. Conclusion 
         For the reasons discussed above, the Court FINDS in favor of Claimant Mary Durham, who
is the Eligible Spouse. The Court will enter a separate Judgment consistent with the ruling herein. 
---------
Notes:
[1] See DE #1-2 (Pension Plan) § 1.20. The Court, like the Plan, uses these terms
interchangeably.
[2] For ease during trial, the Court granted the parties' joint request to refer to the Claimants and
the decedent by their first names. Despite the informal nature, the Court continues that practice
here for simplicity and ease of reference.
[3] At trial, Mary indicated that the couple purchased several pieces of property as husband and
wife. DE #34 (Trial Tr.) at 21-22, 48. Mary's Ex. No. 3 is a deed for the purchase of property in
Cincinnati, Ohio, by Mary and Curtis as husband and wife. Mary's Ex. No. 1 is a deed for the
purchase of property, again by Mary and Curtis as husband and wife, at 1067 Sutton Place. Mary
testified that the Sutton Place address was the couple's residence, and that, at some point, the
couple also purchased the adjoining lot. Id. at 48.
[4] Mary testified that the couple filed joint tax returns from 1985 to approximately 2000. Mary's Ex.
Nos. 4-8 are federal tax returns filed jointly as a married couple, encompassing the years 1988,
1989, 1990, 1991, and 1996, respectively. Additionally, Mary's Ex. No. 9 is a statement of a loan
account on the 1067 Sutton property, reflecting both Mary's and Curtis's names.
[5] Curtis's 1986 will also names Mary's son from a prior marriage, Denvin Esley Miller, as his
"step-son" and an alternate beneficiary. Mary's Ex. No. 11; see also DE #34 (Trial Tr.) at 26.
[6] Undoubtedly, there is some awkwardness here, since Gregory is counsel of record for Sandra.
No one raised any issue or complaint about this oddity in the trial, and Gregory did not propose to
testify. The only proof was via the remarks Mary attributed to Curtis. There was no objection to
consideration of the testimony.
[7] Ohio does not recognize common law marriages entered into on and after October 10, 1991.
Ohio Rev. Code Ann. § 3105.12(B)(1).
[8] Defined as "at present" or "right now." Blacks Law Dictionary (9th ed. 2009).
[9] The record also reflects that Mary filed individually in Ohio in 2001. Mary's Ex. No.
[10] Dissolution, premised largely on a court-approved agreement, is a statutory proceeding. See
Ohio Rev. Code Ann. § 3105.61, et. seq. Divorce is also statutory. See id. § 3105.01, et. seq.
[11] The Court disagrees that this would be as burdensome as described, given venue rules, but
each party is in charge of its own proof.
[12] Of course, Sandra had the same exploratory, proof, and discovery options.
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[13] Likewise, the Court has taken account of the fact that Mary did not question Curtis's later will
(which named Sandra as wife) and that Mary identified only two prior marriages on the Northern
marriage certificate. She certainly explained the animus behind her change of heart, by
referencing Sandra's derogatory public remarks. She also explained her perception of the Curtis-
Mary marriage and the view that moving to Kentucky may have affected the legal validity of that
marriage. This tempers the inferences positive to Sandra.
[14] To the extent Sandra argues that Mary did not prove that she was unmarried and eligible to
enter into a common law marriage with Curtis, DE #31 (Sandra Durham Brief), the Court rejects
that argument. During trial, Mary tendered a Final Decree of Divorce from Campbell County,
Tennessee, awarding her a divorce from Denvin Esley Miller on October 19, 1984. See Mary's Ex.
No. 15. No party alleges, and the Court does not find, that Mary had any intervening relationships
between October 19, 1984, and November 1, 1984. The record plainly reflects that Mary was
divorced at the time she married Curtis.
---------
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ASSISTED REPRODUCTION TECHNOLOGY: 
What Family Law Practitioners Need to Know 

Courtney Townes Good, Esq. 
 
 
I. THE MORE THINGS CHANGE, THE MORE THEY STAY THE SAME  
 
In 1971, the average age of a first-time mother was approximately 21 

-the Golden Globe Award for Best Television Series was “All In the Family” 
 
By 2011, the average age of a first-time mother was approximately 26 
 -the Golden Globe Award for best Television Series was “Modern Family” 
 
The concept of a traditional nuclear family still exists, but now many other iterations of family 
are also prevalent. 
 
 
II. FAMILY FORMATION: WHAT’S POSSIBLE? 
 
There are new options for millions who struggle with infertility  

- pregnancy success rates and better survival rates  
- medical and technical advances / better insight into our own genetic health 
- offspring now formed through sperm donation, egg donation, and embryo donation  
- greater control / advance family planning can address time-sensitive issues 

 
Level of medical intervention potentially can vary depending on your comfort level 

- gamete intrafallopian transfer (GIFT) 
- zygote intrafallopian transfer (ZIFT) 
- in vitro fertilization (IVF)  

 
Parents can also attempt to avoid congenital disease 

- preimplantation genetic diagnosis testing (PGD) can help identify cystic fibrosis/BRCA 
mutation and other specific disorders 

 
New options for carrying: from gestational surrogacy to uterine transplants 
 
 
III. THE IMPACT OF ASSISTED REPRODUCTIVE TECHNOLOGY (ART) IS 

NOW STATISTICALLY SIGNIFICANT 
 
It has been 42 years since the first baby was born from in vitro fertilization  
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Sperm has been banked since the 1940s and 50s 
Success with cryopreservation of embryos began in 1984 
Since 2000, scientists the success rate of freezing unfertilized eggs has surged 
As of today, millions of children have been conceived using assisted reproduction 
Approximately 2% of all current U.S. births involve assisted reproduction  
 
 
IV. FEDERAL LAW: Medically-assisted reproduction is still 

reproduction 
 
Just prior to the boom of assisted reproduction technology in the U.S., the Supreme Court 
recognized that the right to privacy included an expectation that single and married individuals 
have a right to be free from unwanted government intrusion as they decide how and whether 
to have a child. 
 
 Eisenstadt v. Baird, 405 U.S. 443 (1972) 
  Carey v. Population Services Int’l, 431 U.S. 678 (1977) 
 
Since then the Supreme Court has clarified that same-sex couples cannot be treated differently 
from heterosexual couples. 

Obergefell v. Hodges, 576 U.S. ___; 135 S.Ct. 2584 (2015). 

It has also clarified that ownership of genetic material and participation in the creative process 
can be hallmarks of legal parenthood. 

Pavan v. Smith, 582 U.S. ____; 137 S.Ct. 2075 (2017) 

 
 
V. KENTUCKY LAW: Pro-Technology and Pro-Family 
 
Lawmakers favorably acknowledged IVF from its earliest days  

 
• Over 35 years ago the General Assembly drafted KRS 199.590(2) to clarify that 

ART issues are different than adoption issues. The very next year, Kentucky’s 
highest court rendered a powerful decision regarding reproductive freedoms. 

 
• Surrogate Parenting Associates, Inc. v. Commonwealth of Kentucky, ex rel. 

Armstrong, 704 S.W.2d 209, 212 (1986) (cited Carey v. Population Services, Int’l, 
431 U.S. 678 (1977) and held that medically-assisted reproduction is a 
fundamental pursuit protected by the United States Constitution). The case is a 
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very broad promotion of medical advances even though the General Assembly 
ultimately distinguished practice of family formation through surrogate mothers 
to prevent end-run around adoption law.  

 
Other historical indicators of strong public policy interest 
 

• KRS. 406.011 -  Kentucky awards presumptive parenthood to married persons  
 

• Affidavit of Paternity – for children born out of wedlock, Kentucky awards 
presumptive parenthood to men who wish to claim it by signature  

 
 
VI. HOW DO WE CONTEXTUALIZE ART ? 
 
Laws against buying or selling children aimed at adoption and births by surrogate mothers.  
ART involves gametes or pre-implantation embryos rather than children. 
 

Gametes (i.e., sperm and/or eggs) are human cells with reproductive capacity 
 

Embryos are formed from gametes. Embryos are something less than a person  
(often referred to as property with the potential for life) 

 
National Organ Transplant Act of 1984: forbids the buying and selling of organs   

Blood and reproductive tissue like eggs and sperm are specifically excepted 
 
 
VII. HOW IS ART REGULATED? 
 
Physician Board Certification (Reproductive Endocrinology and Infertility)  
 
Clinical lab accreditation by the American College of Pathology 
 
U.S. Department of Health and Human Services 
 

Centers for Disease Control and Prevention (CDC) 
  -collection of health data to promote and improve health 
 

Food and Drug Administration (FDA)  
-an embryo is biological tissue subject to rules & regulation 
- develops quarantine protocol for donated gametes 

 
Self-regulating guidelines generated by non-profit entities focused on medical ethics and 
standards of practice  
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American Society for Reproductive Medicine (ASRM) 
Society for Assisted Reproductive Technology (SART)  

 
 
VIII. SIZE AND SCOPE OF THE FERTILITY INDUSTRY 
 
Professionals who focus on Acquisition/Donation, Formation, Diagnostics, Storage, Gestation & Birth  
 

Reproductive Endocrinologists 
Fertility Clinics  
Egg Banks / Sperm Banks / Facilitators for Gamete and/or Embryo Donation 
Private agencies who match intended parents with Gestational Services  
Psychological Counseling 
Legal Counsel 

 
Online registries with varying levels of anonymity to explore biological connections amongst 
offspring formed from donated gametes  
 

Examples: Donor Sibling Registry, Ancestry.com, 23 and Me 
 
 
IX. DONATION OF GAMETES AND THE SERVICE OF GESTATION 
 
Allowable in the U.S. by contract (subject to state law) 
 

Acquisition of Donated Gametes 
Intended Parents assume the superior right to the genetic material via contract 

• Egg Donation Agreement 
• Sperm Donation Agreement  
• Embryo Donation Agreement  

 
Gestational Surrogacy 
Gestation by third party who is NOT the genetic mother 

• Gestational Carrier Agreement  
 
Parties contract in advance of the transfer. Parents maintain ownership of consanguine 
or donated gametes as their embryo is transferred to the third party for gestation. 
Reproductive efforts taken within the marriage creates offspring presumed to be the 
offspring of the marital couple (not tied to biology, rather to ownership of genetic 
material and creative intent). Pre-birth legal adjudication of parentage is ideal. 
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X. ISSUE-SPOTTING FOR THE FAMILY LAW PRACTITIONER 
 
Intake forms 

Discover what exists and flag need for clear and enforceable directives regarding the 
maintenance and future use of any cryopreserved genetic material  

 
Assessment of pre-existing contracts and medical consent forms 

 
Taxation 

Refer all potential Tax issues to experts 
 
Estate Planning 
Authorization of a parent/spouse/child/other designated person to manage stored material  
Method of payment to provide for sustained cryopreservation and storage 
Will estate provide for after born children?  
Client intent regarding inheritance rights of any posthumous child (if intestate) 
 
Domestic Relations 
Prenuptial Agreements  
Postnuptial Agreements 
Divorce Settlements  

Be aware of existing defaults regarding donation/disposal 
 
 
XI. KEY CONCEPTS AND DISTINCTIONS 
 

• Contracts are key  
distinction between sperm donor & father is critical (frequent DIY scenario) 

 
• Gestational Surrogacy and Surrogate Motherhood are NOT the same 

 
• Adoption and Assisted Reproduction are NOT the same 

laws and regulations related to Adoption are not appropriate for Gestational Surrogacy 
or Embryo Donation  
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Dealing with Taxes in Divorce Matters 
 

John Herring, CPA/ABV/CFF 
and 

Melissa D. DeArk, CPA/CFF, MBA, CVA/MAFF 
 

 
I. Overall Objectives 
Tax legislation at the end of 2017 made a bucket full of changes that I suspect, for the most part, 
have been dealt with by now for most family law practitioners. 
 
II. Legislative Changes 

• Spousal Maintenance 
o No longer income to the recipient nor deductible by the payer 

• Higher Standard Deductions vs. No Dependence Exemptions 
o Exemptions are eliminated as deduction from gross income and worth $0 
o Head of Household: beginning in 2018, Head of Household became a preferred 

status because of lowest tax rates, and standard deduction of $18,000 compared to 
$12,000 for single status 

▪ Must be unmarried, or live without a spouse for at least six months of the 
year; AND 

▪ Be able to claim an unmarried child as a dependent; AND 
▪ Child must live with you more than one-half of the year 

• Increase in Child Tax Credit 
o $2,000 age 16 and under; refundable portion is $1,400 
o $  500 over age 17-19, or 24 if the child is in college, nonrefundable 
o AGI phase-out changed to $400k for MFJ and $200K for all others (previously 

$110k MFJ and $75k others) 
• Suspension or Limitation of Certain Itemized Deductions 

o Under the Act, itemized deductions for certain income, property, and sales tax are 
limited to $10,000 ($5,000 for married taxpayer filing a separate return) (Act Sec 
11042) 

▪ Includes state, local and foreign income taxes 
▪ State and local sales tax (in lieu of income tax) 
▪ State and local real property tax 
▪ State and local personal property tax 
▪ GST tax imposed on income distributions 
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o Potential Limitations on Some Home Mortgage Interest 
▪ Mortgage interest deduction: the itemized deduction for home mortgage 

interest is temporarily limited to interest on acquisition debt for tax years 
beginning after 12/31/17 and before 1/1/26 (Act Sec 11043) 

• The limitation is reduced from $1,000,000 to $750,000 ($375,000 
MFS) for any acquisition debt incurred after 12/15/17 

▪ Acquisition indebtedness: debt incurred in acquiring, constructing, or 
substantially improving any qualified residence of the taxpayer and is 
secured by that qualified residence; or refinanced debt that meets these 
requirements 

▪ Refinancing: generally, the refinancing of debt will be treated as incurred 
on the date the original debt was incurred, providing the new refinanced 
debt does not exceed the amount of debt refinanced (there are a couple of 
exceptions) 

▪ Second home: the final version of the law retains the acquisition 
indebtedness for a second home 

▪ If a taxpayer owns more than two residences, he/she must select only one 
second home each year for the deduction 

• Deduction for Qualified Business Income (QBI) 
o Effects upon asset valuations 
o Adds complexity to effective tax rates 
o Adds confusion to normal income levels for support assessment 

 
III. New Planning Ideas 

• Use of IRS Code Section 72t 
o Divorcing couples often need more cash than is readily available. There may be a 

need for “one-time” expenses to make the transition from a one residence family to 
two. Or there may be a recurring cash need to supplement income because wages 
plus awarded maintenance or child support simply do not cover needs. When these 
circumstances occur, it may be necessary to consider tapping into retirement 
accounts simply because there is no other source of funds available. With the loss 
of tax advantages that had historically been available from the tax treatments 
afforded to maintenance, these assets have become more important as a source of 
funds. There are two basic reasons why these types of funds have not been used 
like this before. First, there has been a notion (not without merit, in my opinion) 
that retirement funds should never be used for anything other than retirement.  
Second, there is the almost universal belief that taking distributions from a 
retirement plan prior to age 59 ½ results not only in incurring the income tax thereon 
but also a 10% penalty for early withdrawal. As it turns out, there are four (4) ways 
to tap into certain retirement funds prior to that age without incurring the 10 % 
penalty. Those four ways are: 

▪ Section 72t 
▪ Immediate Annuity 
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▪ QDRO Transfer to a Spouse 
▪ Age 55 Separation from Service 

o For purposes of this discussion, retirement assets include most IRAs (but not Roth 
or Education IRAs ), 401(k), 403(b), money purchase plans, Keoghs, SEP-
IRA,SIMPLE IRA, and SAR-SEP plans. In this discussion, I will refer to 
retirement plans as 401(k)s. 

▪ ALSO, YOU CANNOT HAVE THIS DISCUSSION WITH A CLEINT 
WITHOUT ADVISING THAT MONEY TAKEN FROM A 
RETIREMENT ACCOUNT IS TAXABLE IN THE YEAR IT IS 
WITHDRAWN AND THERE IS NO WAY AROUND THAT. 

o With this said, there may be an advantage in using these techniques for funding 
due to differing tax rates applicable to the income tax and it is important that 
people understand, to the extent possible, the difference between marginal and 
effective tax rates. 

o Section 72t of the tax code exempts amounts withdrawn from a retirement 
account from the 10 % penalty if the funds are withdrawn in “substantially equal 
periodic payments”. Qualifying IRA assets are eligible for Section 72t treatment 
but other retirement assets are eligible only if the account owner no longer works 
for that employer and any 401(k) assets of the existing employer may not be used 
for this purpose. Since we are dealing with tax law and regs, there are 
requirements that must be met to use Section 72t. First, for funds taken out of 
retirement accounts to be “periodic” there must be at least one payment per year 
and they must be taken for five years or until the owner reaches age 59 ½ 
whichever period is longer.  For payments to be “substantially equal” in amount, 
the IRS offers three different methods as a safe harbor.  Each method produces a 
different amount and the owner may choose the method that is most favorable.  It 
is important, however, to avoid setting the front payments too high, thus running 
out of money before the full five years, thus incurring income taxes, penalty and 
interest. 

o Suppose your client likes the idea of the Section 72t source of cash but does not 
want to responsible for managing the account.  In other words, they just want to get 
a periodic check. The solution to that is to purchase an annuity from an insurance 
company. The client pays over a lump sum in return for periodic payments for a 
specified time frame. This is the same process as was described above, but the 
administration is handled by an insurance company and not by your client. While 
there may be some economic disciplinary reasons to use this method, the cost is 
high and the contract with the insurance company is for real.  In other words there 
are front end commission fees with most annuities that reduce the account balance 
immediately and you are hoping that you live through to the end of the annuity 
period, otherwise the insurance company gets a windfall. 

o Everyone in attendance in familiar with the use of a Qualified Domestic Relations 
Order. Most of the time, QDROs are used to transfer money from the plan 
participant to the alternate payee as part of the property settlement. However, the 
tax code also provides that money being transferred under a QDRO can go directly 
to the recipient spouse without being subject to the 10% penalty tax with these 



F-8

UK/CLE 22nd Biennial Family Law Institute

funds then being used just like a savings account with for lump sum needs or 
ongoing support. Also, a QDRO does not have to be an all or nothing proposition 
as some retirement funds can be transferred to the spouse’s retirement account with 
the remainder transferred directly to the spouse. 

▪ However, any funds transferred to a spouse in this manner cannot be later 
transferred into a retirement account except for the annual IRA contribution 
that applies to all taxpayers 

o Finally, there is another exception to the age 59 ½ rule applicable to employees 
who leave an employer after they have attained the age of 55 years.  In this 
situation, the tax code permits these folks to begin taking distributions from 
retirement funds without being subject to the 10 % tax penalty.  However, the 
“separation from service” must be bona fide. In a divorce situation where a spouse 
needs to access retirement funds for living costs or lump sum needs, they may 
conclude that either retiring or finding a new employer enables them to begin 
taking distributions from their retirement plans. 

 
IV. Year End Planning & Filling Status 

• Overview 
o The historical wisdom for end of year planning in divorce situations has typically 

been to remain married on the last day of the year in order to allow one more year 
of joint filing thus reducing the income taxes to the overall marital estate. This may 
still be true for most situations. However, with the new higher standard deductions 
and the limitations on deducting some types of expenses, there are some limited 
circumstances in which it may behoove the parties to get the divorced filed and 
done before a year end so that one spouse can take the standard deduction and the 
other be allocated the deductions for itemization.  This is a facts and circumstances 
situation and should be looked at with the assistance of tax professional advice and 
planning. 

• Income Splitting 
o With the interactions between the new tax rates for corporate entities maxing out 

for Federal purposes at 21%, individual rates maxing out at 34% and the new 
Qualified Business Income Deduction (QBI), the possibilities for income splitting 
have increased exponentially. In other words, small business owners can “park” 
income in whatever entities they have available or create new ones in amounts that 
reduce the overall effective tax rates for the entire package of income. Under 
current tax law, this is a perfectly legitimate tax planning tool as long as it is done 
correctly and supported by reasonable business purposes. For divorcing couples 
though, this can make the determination of normal income available for payment 
of support more involved than it has historically been. Matching up overall income 
as well as making sure that all intercompany transactions have been recorded 
properly can involve considerable effort and possibly require forensic accounting 
assistance to make sure that personal costs are not being paid through and deducted 
by multiple corporate entities and to simply add up all salary and/or distributions 
of profits paid to owners or net earnings attributable to the parties is determined. 
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• Impact Upon Asset Values 
o The legislation at the end of 2017 made substantial changes in the rate structure for 

both individuals and corporate entities. The marginal brackets for individual rates 
were dropped a bit, but the corporate rates were reduced from the progressive 
schedules to a flat rate of 21%. To accommodate the business community, however, 
the law instituted a new deduction called the Qualified Business Income Deduction 
or “QBI”. The QBI stated in its simplest terms is 20 % of the total income that 
passes through to the individual owner in a qualifying business. This was meant to 
bring the individual rates more in line with the new lesser corporate rate. The rules 
and conditions allowing the use of the QBI deduction far exceed the scope and 
allowed time for this seminar. For this discussion, it is enough to say that the 
decision to house your business in a pass-through type entity (i.e. LLC, S-Corp, or 
partnership) was made more complex by the new law and with the effects being 
potentially   variable every year, planning is more important than ever. 

o The impact that I want to discuss in this forum though is the effect that variable tax 
rates can have on asset values. With the new rates generally favoring the lower 21 
% flat corporate rate, there is new interest in operating as a C Corporation, however, 
there are many operational issues that have to be taken into account for that to make 
sense over the long run. On the other hand, electing to use a pass-through entity 
may result in being allowed to take the QBI deduction in one year and not the next. 
At present, we are still a couple of years away from having data indicating how 
much effect this new tax scheme is going to have on entity selection. However, in 
your daily practices, it is important to know the impact that the type of entity now 
can have on asset valuation. 

o The valuation of a business or portion thereof is an assumptive process. How you 
go about determining normal earnings or cash flow, normal EBITDA, normal 
working capital and normal asset replacement, selection of capitalization rates and 
discounts for minority ownership, lack of marketability or personal goodwill are all 
factors over which reasonable professionals can disagree and often do with the 
result being differing asset values.  Over the years, the one issue that did not 
typically create much variance was the selection of the tax rate to apply to the 
benefit stream because the top end of the marginal rates did not vary that much 
depending upon the entity type.  However, now they do and the difference between 
tax rates applied to the valuation process can produce a sizable difference in and of 
itself. Accordingly, it is important to understand what rate is being used and discuss 
the impacts of differing rates with your valuation analyst. 

 
V. COVID Updates 

• CARES (Coronavirus Aid, Relief & Economic Security) Act Changes to TCJA Provisions 
-  signed into Law on March 27, 2020. The legislation at the end of 2017 made 

o Excess business loss limitation 
o Net operating loss 
o Qualified improvement property technical correction 
o Business interest expense limitation 
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o Corporate minimum tax credit accelerated 
o Individual tax provisions-Retirement funds 

• Deferral of limitation on business losses 
o Defined as net business losses exceeding $255,000, or $510,000 for married filing 

joint returns, for 2019 
o Good news 

▪ This limitation is now deferred until 2021 so not subject to this limitation in 
2018, 2019 and 2020. Opportunity to amend 2018 and 2019 tax returns 
previously filed to request refunds. 

o Bad news 
▪ When this becomes effective in 2021, wages are no longer considered 

business income for purposes of this calculation. 
• Net operating losses 

o New rules apply to C corporations and business losses generated by individuals 
o For net operating losses generated in 2018, 2019 and 2020, these may now be 

carried back for up to 5 years and fully offset taxable income 
o Temporarily repealed 80% taxable income limitation for C Corporations 

• Qualified Improvement Property 
o  Fixed a technical error in the TCJA that increased the period for depreciating 

qualified improvement property (QIP) from 15 years to 39 years.  These assets are 
now depreciable over 15 years and eligible for 100% bonus depreciation retroactive 
to 2018 

o Change is not optional – for taxpayers who obtained QIP in 2018 or 2019 (and filed 
timely), amended returns or a change of accounting method request is necessary 

o Any improvement made by the taxpayer to an interior portion of a building which 
is nonresidential real property, if such improvement is placed in service after the 
date such building was placed in service 

o Does not include expenses attributable to: 
▪ Enlargement of the building 
▪ Any elevator or escalator 
▪ The internal structural framework of the building 

• Business interest expense limitation 
o TCJA limited business interest deduction to 30% of adjusted taxable income 
o CARES Act temporarily and retroactively increased limitation from 30% to 50% 

for tax years beginning in 2019 and 2020 
• Corporate minimum tax credit acceleration 

o The alternative minimum tax (AMT) was repealed for C corporations by the TCJA 
o Any outstanding minimum tax credits (MTCs) were to be refunded from 2018 – 

2021. 
o CARES Act modified so that MTCs are refunded 2018-2019 
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o Election to fully refund in 2018 and request refund 
• Individual tax provisions (retirement funds) 

o Required minimum distributions (RMDs) are waived during 2020 
o Funds may be withdrawn from qualified plans or IRAs if the withdrawal is for 

COVID-19-related purposes: 
o Withdrawals up to $100K without a 10% penalty 
o Withdrawals may be repaid during the 3-year period and treated as tax-free 

rollovers 
o Additional rules apply regarding taxability 
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Child Support 
Guidelines History in 
Kentucky
A SHORT HISTORY OF THE COMMISSION AND LEGISLATION 

Before the Guidelines
All Child Support determinations 

were made by local Judges. 

Very inconsistent results. 

1

2
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Family Support Act of 1988 
(Pub. L. 100-485)

 Amended Title IV of the Social Security Act
 Made Child Support awards under guidelines binding.
 Created presumption that State guidelines established 

in compliance with federal law is proper.
 Established systems to review guidelines on a  

quadrennial basis.

Possible Consequences Under        
45 CFR Chapter III

 Loss of incentive increases in grants and 
penalties for poor collections of up to a 5% 
decrease of TANF funds for multiple year 
failures (~$9,034,450.00 based on 2017 
numbers)

Denial of the state plan and complete loss 
of grant funds for noncompliance

3

4
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KRS 403.213 Commission Established in 1990
 Sets standards for child support and 

reviews guidelines every four years

Makes recommendations to KY General 
Assembly to ensure child support 
guidelines table results in a determination 
of appropriate support amounts

KRS 403.212 KY Child Support Guidelines

Enacted in 1990
Based on data from 1987

5

6
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1994 Change to Guidelines

 Extended schedule to families with 
monthly incomes between $10,000 and 
$15,000. 

 Set minimum obligation at $60.  
 Provided deductions for maintenance 

and support to other children.
No other changes to the schedule 

amounts.

2000 Activity Related to the Guidelines

 Split Custody Arrangement calculation 
language added to KRS 403.212

 Policy Studies, Inc. published a study of the 
Guidelines
Their recommendations were not 

implemented

7

8



G-7

Child Support Guidelines History in Kentucky

2/27/2020

5

2006 – HB 356
Sponsors – Sens. Stein and Webb

Floor amendment filed by J. Vincent. 
Didn’t pass out of the House.

Result:

 New amounts in child support guidelines table 
and revision of schedule.

2007

No legislation proposed.

9

10
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2008

No legislation proposed.

Remember 1990?

18 years and many meetings later…

11

12
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Troske’s 2008 Report
$50,000 Study

University of Kentucky Comprehensive 
Study

Troske’s Recommendations
 Strongly urged an update of the Guidelines using an 

estimation method to keep up with changing price levels 
and decrease the need for future adjustments and 
overhauls. 

 Recommended future research into child cost 
expenditures for single-parent/nonintact families rather 
than two-parent/intact families, upon which the 
Guidelines and then-current estimations were based. 

13

14
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2009

No legislation proposed.

2010 – HB 559
Sponsors – Reps. Palumbo and Marzian

Died in the House Judiciary Committee
Result:

 New amounts in child support guidelines table 
and revision of schedule

 Shared parenting adjustment 

15

16
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2011 – HB 218
Sponsors – Reps. Palumbo and Montell

Died in the House Judiciary Committee

Result:

 New amounts in child support guidelines table 
and revision of schedule

 Shared parenting adjustment 

2012

No legislation proposed.

17

18
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2013 – SB 87
Sponsors – Sens. Stein and Webb

Died in the Senate Judiciary Committee
Result:

 New amounts in child support guidelines table 
and revision of schedule

 Shared parenting adjustment 

2013 – HB 169
Sponsors – Reps. Marzian and Jenkins

Passed 96-0 in the House
Result:

Died in the Senate Judiciary Committee

 New amounts in child support guidelines table 
and revision of schedule

 Shared parenting adjustment 

19

20
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2014 – SB 190
Sponsor – Sen. Westerfield

Died in the Senate Judiciary Committee

Result:

 New amounts in child support guidelines table 
and revision of schedule

 Shared parenting adjustment 

2015 – SB 98
Sponsor – Sen. Westerfield

Died in the Senate Judiciary Committee

Result:

 New amounts in child support guidelines table 
and revision of schedule

21

22
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2016 – SB 153
Sponsor – Sen. Westerfield

Passed Senate Consent Docket on 3/3/2016
Result:

Passed House Consent Docket on 3/28/2016
Vetoed by the Governor on 4/9/2016

 New amounts in child support guidelines table 
and revision of schedule

2017

No legislation proposed.

23

24
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2018 – HB 499
Sponsors – Reps. Sims and Richards

Introduced in House on 2/26/2018
Result:

Introduced to House Judiciary Committee 
on 2/28/18

 New amounts in child support guidelines table 
and revision of schedule

Died somewhere 

45 CFR § 302.56 Requirements
 States receiving funding MUST establish child support guidelines that 

are reviewed and revised, if appropriate, at least every 4 years

 States MUST consider all earnings and income of the noncustodial 
parent.

 States MUST provide for the child’s health care coverage in the 
calculation.

 To promote consistency, States MUST provide that the Guidelines are a 
rebuttable presumption, which may only be overcome by written or 
specific findings along with justification of deviation. 

25

26
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Expanded Requirements (December 2016) 
 States MUST consider the basic subsistence needs of the noncustodial 

parent

 A State’s guidelines MAY NOT consider incarceration as voluntary 
unemployment 

 States MUST analyze case data on applications of the Guidelines and 
MUST consider: 
 Economic data;
 Labor market data;
 Family incomes below 200% of the poverty level; and 
 Factors that influence noncustodial parent employment rates 

2018 Presumption of Joint Custody 
and Equal Timesharing 

 KRS 403.270 as of July 2018 provides a 
rebuttable presumption of joint custody 
and equal timesharing. 

 There is no current provision for a 
parenting time adjustment for child 
support. 

27

28
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2019 – HB 415
Sponsor – Rep. Prunty

Signed by the Governor (administrative changes only)
Result:

 Increase fee charged by Cabinet under KRS 205.721 to $35
 Require notice of Income Withholding for Support Form to be sent to 

employers
 Administratively determined arrearage amounts under KRS 405.467
 New amounts in child support guidelines table and revision of schedule 

(removed before passage)
 Shared parenting adjustment (removed before passage)

What’s Happening Now? The Good

Parties are entering into more agreements. 

29

30
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What’s Happening Now? The Bad
For cases that need judicial intervention, there are more deviations 
with no consensus on what to do. Some results include:
 Multiple day hearings for only a determination of child support
 Not deviating from Guidelines at all
 Awards based on different calculations:

 Split Custody Arrangement Calculation
 Commission Formula Calculation
 Mathematical projections of Guidelines (found to be an abuse of discretion with an 

“absence of sufficient findings in Downing v. Downing, 45 S.W.3d 449, 451 (Ky. Ct. 
App 2016))

 No award of support at all 

Remaining Issues

Unequal Resources between the Parents

Unequal Financial Responsibility 

Judicial Nightmares: 
Counting individual timesharing hours
Communication challenges between parties

31

32
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Most Recent Proposed Legislation

 Incorporates of an obligation calculation similar to 
Oregon’s formula 

Updates the Guidelines Table

Satisfies the “New” 2016 federal requirements 

Uses a Shared Parenting Formula without a Cliff 
Effect 

- AGAIN

Cross-Credit Cliff Effect 

 Used by 20 States 
(known as the 
McGinnis formula in 
KY practice)

 Results in a 
precipitous decrease 
in Child Support order 
when a certain 
threshold is reached. 

2019 Kentucky Child Support Guidelines Review (10/11/2019 draft]

33
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The Oregon Formula 

Does not have a cliff effect and is the simplest one 
to use compared to similar states (Michigan and 
Minnesota).

Results in a $0 award when parties have equal 
time-sharing and equal income.

Incorporates a Self-Support Reserve

Self-Support Reserve (SSR) Test

 Satisfies Federal Requirement to consider subsistence needs 45 C.F.R. 
§ 302.56(c)(1)(ii)

 Most states (Including Oregon) already use an SSR based on the 
federal poverty guidelines (FPG) for one person ($1,041 per month in 
2019)

 An appropriate SSR could be $915 ($1,041 multiplied by Kentucky’s 
price parity (0.879)) 

 Proposed legislation combines Kentucky’s minimum order amount 
($60) with the $915 SSR and adds it to the Child Support worksheet

35

36
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Child Support Worksheet Now
SELECTED ROWS OF CHILD SUPPORT COMPUTATION WORKSHEET

Work
sheet Line Calculation for number of children in this case

Obligor (person who pays is...)

Base monthly obligation A. Obligee B. Obligor C. Both Parents

1. Gross monthly income

2. Deduction for maintenance payments

3. Deduction for other child support for other children

4. Adjusted monthly income

5. Combined monthly adjusted parental gross income

6.
Percentage of combined monthly adjusted parental gross income

7. Base monthly support

Additional Expenses

8. Child care costs

9. Child’s health insurance or cash medical support

10. Total child support obligation

11. Each Parent’s monthly child support obligation

Preliminary Order

12. Subtract child care costs or health insurance premium paid by the obligor to the 
provider

13. Amount obligor pays to the obligee

Parenting Expense Adjustment

14. Number of overnights

15. % Credit from parenting time table

16. % Credit (Line 7 times Line 15)

17. Adjusted child support order (Line 13 minus Line 16) for obligor only

Self-Support Reserve Test

18. Obligor’s adjusted monthly income (Line 4)

19. Self-Support Reserve ($915)

20. Income less SSR (Line 18 – Line 19, if amount is a negative number, enter $0)

21. Income available for child support (Line 20 multiplied by 82 percent, if less than 
$60 per month, enter $60)

22. Presumptive child support amount (Lower of Line 17 or Line 21)

Additions to the Child Support Worksheet

37
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Prior-Born Children

Future Issues

Is Primogeniture fair?
What are other States doing?
Ohio has one adjustment, Indiana has 
three, and Kentucky has two.

Expenses

Future Issues (Continued)

Health Insurance
Daycare
Unreimbursed Medical Expenses
Other Miscellaneous Expenses

39

40
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Future Issues (Continued)

Includable Income
Gifts from Relatives
Gifts from Spouses
Attorney Fees Paid by Non-Parties

Questions?

41

42
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ETHICS FOR THE FAMILY LAW PRACTITIONER 

Thomas L. Rouse 

 

 

1.  PROBLEMS WITH THE BENCH 

This topic was discussed in the 21st Biennial Institute, but real life has brought this to 

the surface again. A Family Court judge and you have under the surface issues. The manner 

in which she received the Governor’s appointment. Her behavior on the bench and her 

behavior off of the bench. The lack of Family Court experience prior to assuming the 

position. Minimal trial experience. Mistruths told during the election campaign. A series of 

rulings against you and your clients. Overt favoritism toward campaign donors.  

These kinds of matters can cost the client more in fees and expenses, as multiple 

hearings are required to try to straighten rulings out. Counsel must try to explain the 

unexplainable to clients. Issues in litigation will be decided by someone in whom you have 

no faith, no trust and no confidence. Murphy’s law indicates that the new judge will preside 

in several of your cases, if not all of them. Clients will say that the judge really dislikes their 

attorney and them. Clients will change attorneys in the middle of a case.  

What if…..someone like this gets appointed or elected a Family Court Judge? You 

and the new Judge have never gotten along, have had out and out wars over issues and 

cases, and never speak? Now you are in a position to be required to practice your cases in 

this despised enemy’s courtroom. Issues in litigation will be decided by someone in whom 

you have no faith, no trust and no confidence.  
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What do you do? There were at least two possibilities. Now there is a third. 

Consider, first, filing a motion asking the Judge to recuse from your case. These 

motions usually upset the Judge because you are calling his/her fairness and impartiality 

into question in a public forum. Nonetheless, Judges have Rules to follow too. In Canon 3 of 

the KY Supreme Court’s Code of Judicial Conduct (SCR 4.300,) paragraph E(1) says: 

Disqualification. 
(1) A judge shall disqualify himself or herself in a proceeding in which the 
judge's impartiality might reasonably be questioned, including but not 
limited to instances where: 

(a) the judge has a personal bias or prejudice concerning a party or a 
party's lawyer, or personal knowledge of disputed evidentiary facts 
concerning the proceeding;….. 
 
COMMENTARY 
Dislike of a party or a party's lawyer does not, by itself, constitute a personal 
bias or prejudice. 

 
Your history with the new Judge is good reason to call into question his/her 

impartiality because of the Judge’s bias or prejudice against you. History has also taught us 

that new Judges do not like to recuse from cases because the entire local bar may ask for 

the same relief. 

So, your Judge could use the language in the Commentary to deny your motion. 

Alternatively, the Judge could believe, down deep, that he/she could be fair and impartial in 

your cases despite your decades of battles and deny your motion. The judge could just be 

stubborn, disagreeable and simply dares you to file a Writ with the Court of Appeals to 

force recusal. We all know that the simple act of putting on a black robe does not magically 

turn someone who you consider to be disagreeable, contrary, and unfit for the bench into a 

fair and impartial jurist. Leopards do not change their spots overnight. Your professional 



H-7

Ethics for the Family Law Practitioner

history has taught you and convinced you that this judge has a negative personal bias or 

prejudice toward you that is likely to affect your cases. 

Your recusal request is denied, and your client does not want to seek a Writ. The 

recusal route is blocked. Now what?  

Instead of focusing your effort on the new Judge, turn the microscope on yourself 

and your professional duties. As an attorney, you must protect your client and your client’s 

interests at all costs while maintaining and respecting your status as an officer of the Court. 

Comment 10 to RPC 1.7 says “The lawyer's own interests should not be permitted to have 

an adverse effect on representation of a client.” If you reach the conclusion that:  

1. There is a significant risk that your continued representation of the client in this 
hostile environment. 

2. Will be materially limited by your personal interests -, the firm conviction that you 
will not be treated fairly in this court because of your history with the new judge. 

then you have a concurrent conflict of interest under RPC 1.7 (a) and you ‘shall not’ 

continue to represent the client. You can overcome this conflict and continue to represent 

the client if you “reasonably believe” you will be able to provide competent and diligent 

representation and the client gives informed consent. Having come to the conclusion that 

your continued representation will likely be limited by the Judge assigned to the case, you 

should withdraw. It’s not about you; it’s about the Judge. 

 Third, file a complaint with the Judicial Conduct Commission. 

SCR 3.130(1.7) Conflict of interest: current clients  
(a) Except as provided in paragraph (b), a lawyer shall not represent a 
client if the representation involves a concurrent conflict of interest. A 
concurrent conflict of interest exists if:  
(1) the representation of one client will be directly adverse to another 
client; or  
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(2) there is a significant risk that the representation of one or more clients 
will be materially limited by the lawyer's responsibilities to another client, 
a former client or a third person or by a personal interest of the lawyer.  
(b) Notwithstanding paragraph (a), a lawyer may represent a client if:  
(1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client;  
(2) the representation is not prohibited by law;  
(3) the representation does not involve the assertion of a claim by one 
client against another client represented by the lawyer in the same 
litigation or other proceeding before a tribunal; and  
(4) each affected client gives informed consent, confirmed in writing. The 
consultation shall include an explanation of the implications of the 
common representation and the advantages and risks involved. 

 

2.  ISSUES IN MEDIATION 

Mediation is a process involving a third person who intervenes between two 

contending parties with a view to reconcile them or persuade them to adjust or settle their 

dispute. Black’s Law Dictionary, 6th edition. Mediation has been described as a form of a 

settlement conference where the neutral person, called the mediator, helps the parties 

become conciliatory and push toward a resolution. Sometimes the mediation takes place in 

a joint session and sometimes the mediation involves parties going into separate rooms 

with the mediator going back and forth. The mediators listen carefully to both sides in order 

to determine what the real issues are and point out the parties’ common interests. 

Strengths and weaknesses of each side are examined and discussed, and can be used to 

assist in moving the parties toward a conclusion. 

The lawyer should educate his client in the mediation process before it is conducted 

because the mediation process is different than the steps involved in litigation. There will 

be frequent ex partake communications eating made with the mediator. The mediator may 

have a strong relationship with the attorney on the other side. These things may concern 
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the client but the client, if properly educated, should trust the collaboration that needs to 

occur to address the issues. 

SCR 3.130(1.4) Communication  
(a) A lawyer shall:  
 
(1) promptly inform the client of any decision or circumstance with 
respect to which the client's informed consent, as defined in Rule 1.0(e), is 
required by these Rules;  
 
(2) reasonably consult with the client about the means by which the 
client's objectives are to be accomplished;  
 
(3) keep the client reasonably informed about the status of the matter;  
 
(4) promptly comply with reasonable requests for information; and  
 
(5) consult with the client about any relevant limitation on the lawyer's 
conduct when the lawyer knows that the client expects assistance not 
permitted by the Rules of Professional Conduct or other law.  
 
(b) A lawyer shall explain a matter to the extent reasonably necessary to 
permit the client to make informed decisions regarding the 
representation.  

 
Mediation has several positive features. First, the litigants decide the outcome of 

their dispute instead of a third party like a jury or judge. Second, mediation usually saves 

the parties time, money and heartache. Third, a resolution can be crafted in the mediation 

that is not something that a judge or a jury can award under law. Fourth, there is little risk 

in a failed mediation as the parties can just walk away and resume litigating. Fifth, 

mediation generally is civil and avoids the face-to-face confrontations that can harden 

positions and destroy relationships. Finally, mediation is typically confidential and things 

said or positions taken during the process are not admissible in court nor can the mediator 

be forced to testify. 
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The negative aspects of mediation are, first, it can be seen as little more than a 

fishing expedition allowing for free discovery; and second, there is no hammer in the room 

so the parties aren’t forced to settle. Third, the choice of the mediator that is inappropriate 

for this type of case can result in wasted time and effort. 

SCR 3.130 (2.4) LAWYER SERVING AS THIRD PARTY NEUTRAL.  
A. A lawyer serves as a third party neutral when the lawyer assists two or 
more persons who are not clients of the lawyer to reach a resolution of 
the dispute or some other matter that has arisen between them. Service 
as a third party neutral may include service as an arbitrator, a mediator or 
in such other capacity as will enable the lawyer to assist the parties to 
resolve the matter.  
 
B. A lawyer serving as a third party neutral shall inform unrepresented 
parties that the lawyer is not representing them. When the lawyer knows 
or reasonably should know that a party does not understand the lawyer’s 
role in the matter, the lawyer shall explain the difference between the 
lawyer’s role as a third party neutral and the lawyer’s role as one who 
represents a client. 

 
Comment 3 to this Rule says that a lawyer serving as a neutral may experience 

unique problems as a result of differences between the role of a third party neutral and the 

lawyer’s service as a client representative. The potential for confusion is significant when 

the parties are unrepresented. Comment 4 indicates that a mediator may be asked to serve 

as a lawyer representing a client in the same matter, and the conflict of interest rules arise 

depending on the circumstances.  

Lawyers who represent clients in ADR process are governed by the Rules 

Professional Conduct. Lawyers acting as mediators are as well. The lawyer’s duty of candor 

toward the neutral and other parties is governed by rule 4.1 – Truthfulness in statements to 

others. A lawyer may not knowingly make a false statement of material fact or law to a 
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third person and if the false statement is made the lawyer shall take reasonable remedial 

measures to avoid assisting a fraudulent or a criminal act by client including, if necessary, 

disclosure of a material fact unless prohibited by rule 1.6. 

Query #1: There are times when a mediator will ask to speak privately with an attorney 

outside of the presence of the attorney’s client. Does the attorney have to report 

everything the mediator said back to the client or may the lawyer edit the information as 

necessary under the circumstances? 

This question illustrates the tension between a lawyers tasked to conduct 

negotiations for the client and the lawyer’s obligation to consult with the client on the 

means by which the objectives are to be pursued. Rule 1.2 permits a lawyer to act “as 

impliedly authorized to carry out the representation.” This was added in 2002 to the model 

rules to avoid any implication that a lawyer must always consult to obtain authority to act. 

The rule supports the lawyer’s discretion on how to present information. 

Query #2: May a lawyer reject an offer without discussing it with the client? 

The lawyer and the client should have discussed and agreed to settlement 

parameters in advance of the mediation so if they did, the rejection is permitted. RPC 1.4, 

comment 2. If the parameters were not agreed to, the lawyer needs to consult with the 

client. In the mediation process, full participation is helpful and often is useful in educating 

the client on the big picture. It may be impossible for the client to decide its firm bottom 

line before the conclusion of the mediation. 

Query #3:  In mediation, may an attorney bluff or puff about the value of the case? 
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The model rules recognize the need for attorneys to zealously advocate for their 

clients and the rules specifically allow a lawyer to bluff or puff about the value of the case. 

Rule 4.1, comment 2 says “under generally accepted conventions in negotiation, certain 

types of statements ordinarily are not taken as statements of material fact. Estimates of 

price or estimates of value placed on the subject of a transaction and that parties intentions 

as to an acceptable settlement are ordinarily in this category.” However, extreme bluffing is 

not recommended because it would be recognized by the other side and negotiation 

process would be bogged down. It may also jeopardize the ability to settle the case. 

Extreme bluffing could be grounds for malpractice or discipline. It’s a matter of degree, 

unfortunately. 

3.  EXAMPLE 

Peter represents Benny in a divorce. Benny is the CEO of a corporation involved in 

manufacturing pharmaceuticals. One of its most lucrative products is ANNIHILATOR, a 

chemotherapy that drug trials have shown is particularly effective for treating certain kinds 

of cancer. Marla represents Joy, Benny’s spouse. Joy holds information obtained in pillow 

talk and told Marla that  ANNIHILATOR chemotherapy has serious side effects and can 

cause serious complications. Joy wants to destroy Benny with this information but may also 

cause severe monetary loss to the marital estate. Peter and Marla have engaged in constant 

discovery battles. They decided to mediate. Peter insists on using Judge Springer, a recently 

retired judge who is gone back in the practice with a law firm that Peter used to be a 

member of. Marla consents. 
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1. Does Marla have an ethical duty to suggest mediation to her client? What if 
Marla is opposed to mediation because she believes that using Joy’s information 
could cause harm to third parties?  

2. Does Peter’s previous employment with the firm the judge/mediator now works 
for pose ethical concerns? Does Peter’s handpicking the judge raise ethical 
issues? 

3. What duties, if any, does the judge or Peter have to disclose their relationship? 
What if Peter has used the judge as a mediator on 10 prior occasions? What if 
Peter and the judge had a close personal relationship? 

At the mediation, after several difficult hours with little progress, judge calls Marla 

into the coffee room for a private chat. Peter, he says, has just made a surprising one time 

offer of $3 million or get ready for trial. Take it or leave it. Marla is shocked, especially since 

the offer is substantially higher than her own private evaluation. She asks the judge what’s 

going on. The judge tells her he will only speak if she promises silence, even with her client. 

He then tells her that her latest discovery motion will likely result in smoking gun 

documents revealing adverse incidents that show tainted annihilator was directly 

responsible for the deaths of several women and the near-death poisoning of others. The 

judge then meets with just the lawyers. Peter places two conditions on his offer: first, that 

the parties enter into a settlement agreement in which neither the amount nor the 

information about the other adverse incidents may be revealed; and second that Marla may 

tell her client only of the existence of a problem without mentioning specifics. 

1. Was it ethical for Marla to meet the mediator or meet the other attorney 
without the client? 

2. May Marla ethically recommend settlement while keeping the specifics about 
adverse incidents from her client? Would a totally confidential settlement be 
ethical and she could tell her client what she knows? In considering the offer, 
would it be appropriate for Marla to tell her client her concerns about the future 
harm to the public if secrecy shrouds the discovery? 

3. What, if anything, May the judge say about the mediation when it’s over? May 
he write about it in his bimonthly newsletter if he changes all the names? If this 



H-14

UK/CLE 22nd Biennial Family Law Institute

were court ordered mediation and he is ordered to do so, could he write a report 
to the court detailing how he thought the case should be resolved? 

Lawyers have obligations to consult with their clients in mediations. Private 

conversations between the lawyer and mediator occur, particularly where a client’s 

emotion may be a potential barrier to settlement. Lawyers have discretion to determine 

how to present the information learned in the private caucus in order to assist in the 

settlement process. This example is another instance of tensions created in the Rules. The 

obligation of the lawyer to communicate with the client on the means to achieve the 

client’s objective pulls against the lawyer’s ability to conduct negotiations effectively and 

efficiently to reach the goal. Rule 1.2 authorizes a lawyer to act on behalf of a client “as 

impliedly authorized to carry out the representation.”   

The Mediation Guidelines For Court of Justice Mediators, Administrative Procedures 

of the Court of Justice, Rule AP XII, contains express Ethical Guidelines the conduct of a 

third-party neutral in the mediation process: 

Section 3(2) Ethical Guidelines 
Mediator Conduct.  A mediator's duty to protect the integrity and 
confidentiality of the mediation process commences with the first 
communication with a party, is continuous in nature, and does not 
terminate upon the conclusion of the mediation. 
 
Comment (a).  A mediator should not use information obtained during the 
mediation for personal gain or advantage.  
 
Comment (b).  The interests of the parties should always be placed above 
the personal interest of the mediator.  
 
Comment (c).  A mediator should not accept mediations that cannot be 
completed in a timely manner, or as directed by the court.  
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Comment (d).  Although a mediator may advertise the mediator's 
qualifications and availability to mediate, the mediator should not solicit a 
specific case to mediate.  
 
Comment (e).  A mediator should not mediate a dispute when the 
mediator has knowledge that another mediator was appointed or 
selected without first consulting with the other mediator or the parties. If 
the previous mediation has been concluded, consultation is not 
necessary. 
 

For comparison: 

1 SCR 3.130(Rule 2.4) Supreme Court Commentary 
2009 
(1)  Alternative dispute resolution has become a substantial part of the 
civil justice system. Aside from representing clients in dispute-resolution 
processes, lawyers often serve as third-party neutrals. A third-party 
neutral is a person, such as a mediator, arbitrator, conciliator or 
evaluator, who assists the parties, represented or unrepresented, in the 
resolution of a dispute or in the arrangement of a transaction. Whether a 
third-party neutral serves primarily as a facilitator, evaluator or 
decisionmaker depends on the particular process that is either selected by 
the parties or mandated by a court. 
 
(2)  The role of a third-party neutral is not unique to lawyers, although, in 
some court connected contexts, only lawyers are allowed to serve in this 
role or to handle certain types of cases. In performing this role, the lawyer 
may be subject to court Rules or other law that apply either to third-party 
neutrals generally or to lawyers serving as third-party neutrals. Lawyer-
neutrals may also be subject to various codes of ethics, such as the Code 
of Ethics for Arbitration in Commercial Disputes prepared by a joint 
committee of the American Bar Association and the American Arbitration 
Association or the Model Standards of Conduct for Mediators jointly 
prepared by the American Bar Association, the American Arbitration 
Association and the Society of Professionals in Dispute Resolution. 
 

Both the Supreme Court of Kentucky and the Kentucky General Assembly encourage 

mediation. 
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4.  CONFIDENTIALITY 

Ethics Opinion KBA E-448 Issued: March 14, 2019. 

Question: May a lawyer reveal client confidential information reasonably necessary to 

respond to a former client’s public criticism?  

Answer: No  

Authorities: Rule 1.6 (b)(3),Crystal, Defending Against Internet Criticism: “Silence is 

Golden,” 26 South Carolina Lawyer 12 (2014); Fucile, Discretion in the Better Part of Valor: 

Rebutting Negative Online Client interviews, 83 Defense Counsel J. 84 (2016); People v. 

Issac, 2016 WL 6124510 (Col. 2016); State ex rel Counsel for the Nebraska Supreme Court v. 

Tonderum, 840 N.W. 487 (Nebraska 2013). 

Question: How may a lawyer ethically respond to a former client’s public criticism? 

Answer: See Opinion  

The self-defense exception to the duty of confidentiality (1.6(b)(3)is triggered by 

claims or disciplinary complaints against a lawyer. The exception does not encompass 

internet criticism. In Defending Against Internet Criticism: Silence is Golden, 26 South 

Carolina Law Review 12(2014), Nathan Crystal uses the Betty Tsamis case to illustrate: After 

being fired a flight attendant hired Tsamis to seek unemployment benefits from the state. 

Apparently Tsamis learned after she was hired that the attendant had been fired because 

he beat up a female co-worker. After a hearing the claim was denied and the attendant 

complained about Tsamis on the internet. This eventually resulted in Tsamis being publicly 

reprimanded for posting the following: “This is simply false. The person did not reveal all 

the facts of the situation up front in our first and second meetings. . . . Despite knowing he 
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would likely lose he chose to go forward with a hearing to try to obtain benefits. I dislike it 

very much when my clients lose but I cannot invent positive facts for clients when they are 

not there. I fell badly for him but his own actions in beating up a female coworker are what 

caused the consequences he is now so upset about.” 

In most instances the best advice is to ignore the criticism. For the lawyer who wants 

to respond, the Committee recommends the following:  My professional and ethical 

responsibilities do not allow me to reveal confidential client information in response to 

public criticism. 
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